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CONSTRUCTION MANAGEMENT AGREEMENT

LAKE WALES CHARTER SCHOOLS, INC. a body corporate existing under the laws of the
State of Florida (“Owner”), hereby contracts with SEMCO Construction, Inc., 205 Century
Boulevard, Bartow, Florida 33830 (“Construction Contractor”), a Florida Corporation, to
perform all work (“Work”) in connection with the management and construction of that certain
construction of Construction Management at Risk Services for the Old 1919 High School
Building said Work being set forth in the plans and specifications being prepared by
Parlier+Crews Architects, the Architect and/or Engineer of Record (“Design Professional”) and
all other Contract Documents hereafter specified.

Owner and Construction Contractor, for the consideration herein set forth, agree as
follows:

Section 1. Contract Documents

A. The Contract Documents consist of this Agreement, the Exhibits described in
Section 8 hereof, and any duly executed and issued addenda, Change Orders, Construction
Change Directives, Field Orders and amendments relating thereto. Further, the term Contract
Documents shall include all plans and specifications for the construction of the Project
(“Construction Documents”) being prepared by Design Professional, but only after said
Construction Documents have been completed by Design Professional and approved in writing
by Owner. All of the foregoing Contract Documents are sometimes referred to herein as the
“Contract”.

B. Owner shall furnish Construction Contractor with one (1) sealed copy and one (1)
reproducible set of the Construction Documents. Any additional copies of Construction
Documents, required by Construction Contractor for execution of the Work, shall be made by
Construction Contractor from its reproducible set at Construction Contractor’s sole cost and
expense. The reproducible set of the Construction Documents shall be returned to Owner upon
final acceptance of the Work or termination of the Contract, whichever occurs first. Provided,
however, Owner is furnishing Construction Contractor a reproducible set of Construction
Documents for Construction Contractor’s convenience and such furnishing by Owner shall not
be deemed to be a waiver by Owner or Design Professional of any copyright, patent or license
they may have with respect to the Construction Documents. All such copyrights, patents and
licenses hereby being expressly reserved by Owner and Design Professional.

Section 2. Scope of Work

The Work to be provided by Construction Contractor pursuant to this Contract shall be
performed essentially in two phases. Those phases being Pre-Construction Phase Services and
Construction Phase Services. At the discretion of Owner, those two phases may overlap.






A. Pre-Construction Phase Services. Construction Contractor shall review and
comment upon the Construction Documents being developed by Design Professional. The scope
of that review shall include, but not be limited to, reviewing those various documents for value
engineering and constructability. As the Construction Documents are developed by Design
Professional through the various design phases set forth in the Design Professional Services
Agreement between Design Professional and Owner (“Design Agreement”), Construction
Contractor shall provide Owner with detailed construction cost estimates with respect to those
documents. Construction Contractor agrees to attend any and all design and preconstruction
conferences and to otherwise assist and cooperate with Design Professional with respect to the
design of the Project. Construction Contractor shall provide all other services during the Pre-
Construction Phase of the Project as set forth in the Contract Documents.

B. Construction Phase Services. After the Construction Documents have been
sufficiently completed by Design Professional and approved by Owner for all of the Work (or
such portions thereof as may be designated by Owner in writing), and Owner and Construction
Contractor have agreed in writing upon the guaranteed maximum price to be paid Construction
Contractor and the Contract Time for the Work (or designated portions thereof) as hereafter
provided, Construction Contractor shall furnish and pay for all management, supervision,
financing, labor, materials, tools, fuel, supplies, utilities, equipment and services of every kind
and type necessary to diligently, timely and fully perform and complete in a good and
workmanlike manner the construction of the Work (or designated portions thereof) in accordance
with all of the terms and conditions of the Contract Documents. Notwithstanding anything
herein to the contrary, and to the extent expressly directed and authorized by Owner in writing,
Construction Contractor shall commence to construct those portions of the Work designated by
Owner even though the guaranteed maximum price and/or Contract Time for the entire Work has
not yet been agreed to by the parties, so long as they have agreed in writing upon the
compensation to be paid Construction Contractor and the performance time for such portion of
the Work.

Section 3. Relationship of Parties

A. Construction Contractor accepts the relationship of trust and confidence
established by this Agreement. Construction Contractor covenants with Owner to cooperate with
Design Professional; to utilize Construction Contractor’s best skill, efforts and judgment in
furthering the interest of Owner; to furnish efficient business administration and supervision; to
furnish at all times an adequate supply of workers and materials; and to perform the Work in the
best way and the most expeditious and economical manner, consistent with the interests of
Owner. Further, Construction Contractor acknowledges that (i) it has represented to Owner that
it has specific expertise in the planning, management and construction of school facilities and (i1)
that such representation is a material inducement to Owner to enter into this Contract.

B. Wherever the terms of this Contract refer to some action, consent, or approval
(excluding approvals of Change Orders, Construction Change Directive or amendments to the
Contract) to be provided by Owner or some notice, report or document is to be provided to
Owner, such reference to “Owner” shall mean Owner, Owner’s staff, or Owner’s designee (to
the extent such designee has been expressly authorized by Owner in writing), unless otherwise
stated herein.



C. Construction Contractor shall designate Project Manager, with full authority to bind and
obligate Construction Contractor on all matters arising out of or relating to the Work or the
Contract Documents. Construction Contractor agrees that the Project Manager shall devote
whatever time is required to satisfactorily manage the Work and further agrees that the
Project Manager shall not be removed or replaced by Construction Contractor without
Owner’s prior approval, which approval shall not be unreasonably withheld. Project
Manager shall be the Project Manager that was proposed during the Construction
Management Selection Process.

Section 4. Contract Amount

In consideration of the full and faithful performance by Construction Contractor of the
covenants in this Contract, Owner agrees to pay, or cause to be paid, to Construction Contractor
the following amounts (herein “Contract Amount”), in accordance with the terms of this
Contract:

A. Pre-Construction Phase Services. For all Pre-Construction Phase Services, including, but
not limited to, providing value engineering services, reviewing Construction Documents for
constructability, assisting and meeting with Design Professional during the various design
phases, and preparing cost estimates, Construction Contractor shall receive the fixed amount
of Fifty-six Thousand Dollars ($56,000.00) as the total lump sum compensation for its
services. Installment payments of the total lump sum compensation shall be based upon the
percent completion of the designated portion of the Pre-Construction Services for each
design phase and Owner’s receipt of Construction Contractor’s written invoice for such
payment, said invoice to be in a form reasonably acceptable to Owner. The final invoice
shall not be submitted until either (i) the GMP Amendment is executed for the entire Work,
or (i1) the parties fail to reach agreement on the GMP Amendment and Owner elects to
terminate this Contract as provided in section 4.B hereafter, whichever occurs first.
Compensation for Pre-Construction Phase Services shall be in accordance with Exhibit G
unless otherwise agreed to by Owner.

B. Construction Phase. With respect to the Construction Phase Services to be provided by
Construction Contractor hereunder, Owner shall reimburse Construction Contractor for the
Cost of the Work (as that term is defined hereafter), and pay Construction Contractor a fixed
Construction Management Fee for Cost of the Work, as that amount is established at the time
the GMP is initially set by the parties. The Construction Management Fee shall be
Construction Contractor’s total compensation for all overhead not reimbursable as Cost of
the Work under Section 5.A. below, as well as Construction Contractor’s total profit for
Construction Phase Services. Construction Contractor agrees to provide Owner with a
guaranteed maximum price proposal for the total sum of the Construction Management Fee
plus the Cost of the Work within 45 days after the Construction Documents in Owner’s
opinion are sufficiently completed by Design Professional and approved in writing by
Owner. The guaranteed maximum price proposal shall be based upon the previous cost
estimates provided by Construction Contractor as required hereunder. Further, the proposal
shall be broken down into the categories and level of detail required by Owner. Construction
Contractor agrees that all of its books, records and files, with respect to its development of
the guaranteed maximum price proposal, shall be open to Owner for review and copying.




The final guaranteed maximum price shall be mutually agreed upon by Owner and
Construction Contractor and shall be set forth in the GMP Amendment (“GMP”). The form
for GMP Amendment is attached hereto as Exhibit K. Construction Contractor shall provide
a detailed breakdown acceptable to Owner of its guaranteed maximum price proposal, as well
as for the GMP. For each line item in the GMP, Construction Contractor shall develop and
maintain a written report which identifies and explains all variances and deviations from the
bid amount originally submitted for that line item, to the final line item price incorporated
into the GMP. Construction Contractor guarantees that in no event shall the Construction
Management Fee and the total Cost of the Work exceed the GMP, as the GMP may be
adjusted pursuant to the terms herein for Change Orders and Construction Change Directives.
In the event Construction Contractor and Owner fail to reach an agreement on the GMP,
Owner may elect to terminate this Contract. In the event of any such termination,
Construction Contractor shall be entitled to receive that portion of the Contract Amount
attributable to the Pre-Construction Phase Services earned through the date of termination
plus that portion of any earned compensation associated with any Construction Phase
Services provided, to the extent such services were expressly approved in advance and in
writing by Owner; but Construction Contractor shall not be entitled to any further or
additional compensation from Owner, including but not limited to damages or lost profits on
portions of the Work not performed.

1. The Construction Management Fee shall be a fixed percentage based on
the Cost of the Work (excluding Construction Contractor Bonds,
Insurance Costs and Owner’s Construction Contingency). The fixed
percentage shall be established as 8.11 % for this project, unless agreed
otherwise in writing by the Owner during the GMP negotiation.

2. This GMP is a Line Item GMP and all costs or expenses that would cause
any line item to exceed the line item amount contained within the GMP
shall be borne by the Construction Contractor unless adjusted by the
Owner through an approved Change Order.

3. Each application for payment shall contain complete backup in the form of
invoices, receipts, etc. for every line contained within the GMP.

Section 5. Cost of the Work

A. Costs to be Reimbursed. The term Cost of the Work shall mean all costs

necessarily and reasonably incurred by Construction Contractor in the proper performance of the
Construction Phase Services portion of the Work. Such costs shall be at rates not higher than the
standard paid at the place of the Project except with the prior written consent of Owner only after
Construction Contractor has provided sufficient support in writing that exceptional
circumstances exist, which justify the payment of rates higher than the standard. The Cost of the
Work shall include only those items set forth below in this subsection A:

1. Construction Contractor Staffing/Employee Costs




1.1 On-Site Supervisory and Administrative Personnel

a. Wages or salaries of Construction Contractor’s supervisory
and administrative personnel who are stationed at the
Project Site with Owner’s written agreement. Construction
Contractor staffing reimbursed by Owner shall be based on
project scope, size and complexity. Construction
Contractor may provide staffing in excess of that to be
reimbursed by Owner but shall do so at their own expense.

b. Wages or salaries and expenses of Construction
Contractor’s supervisory and administrative personnel
when travelling in connection with services and duties
specifically related to this Project and when authorized in
writing by Owner.

1.2 Wages of construction workers directly employed by Construction
Contractor to perform the construction of the Work at the Project
site. Costs to be reimbursed will be the actual wages paid to the
individuals performing the work.

a. No work shall be self-performed by the Construction
Contractor unless approved in writing by Owner.

1.3 Construction Contractor and Owner hereby establish the fixed
markup rate of thirty-five percent (35%) for all labor burden,
including all taxes, insurance, contributions, assessments and
benefits required by law and collective bargaining agreements,
and, for personnel not covered by such agreements, customary
benefits such as sick leave, medical and health benefits, holidays,
vacation and pensions, provided such markup is to apply only to
those wages and salaries under subsections A.1.1 and A.1.2 above.

General Conditions Costs.

a. Costs, including transportation, installation, maintenance,
dismantling and removal, of materials, supplies, temporary
facilities (including project field offices, furniture and fixtures),
temporary utilities, machinery, equipment, and hand tools not
customarily owned by the construction workers, which are
provided by Construction Contractor at the Project site and fully
consumed in the performance of the Work; and costs less salvage
value on such items if not fully consumed, whether sold to others
or retained by Construction Contractor. All items purchased shall
become the property of PCSB and shall be turned over at the
completion of the project, unless directed otherwise by Owner.

b. Rental charges, at standard industry rates for the area, for



temporary facilities, machinery, equipment, and hand tools not
customarily owned by the construction workers, which are
provided by Construction Contractor at the Project site, whether
rented from Construction Contractor or others, and costs of
transportation, installation, minor repairs and replacements,
dismantling and removal thereof. Rates and quantities of all
equipment rented, whether from Construction Contractor or others,
shall be subject to Owner’s prior written approval, however, any
rental charge shall not exceed the purchase price of such facilities,
machinery, equipment or tools.

c. Cost of removal and proper disposal of debris from the Project site.
d. Costs incurred to provide site safety.
e. Costs of document reproduction of Construction Documents

including bid sets.

f. Costs of long distance telephone calls, telephone service at the site,
postage and parcel delivery charges.

g. Reasonable costs and expenditures necessary for the operation of
the Site office, such as stationary, supplies, office equipment and
field computer services provided that quantity and rates are subject
to Owner’s written approval.

h. Costs of surveys, measurements and layout work reasonably
required for the execution of the Work or required by the Contract

Documents.

Subcontract Costs

3.1 Payments made by Construction Contractor to subcontractors in
accordance with the requirements of the applicable written
subcontracts.

Cost of Materials and Equipment Incorporated into the Completed
Construction.

a. Costs, including transportation, of materials and equipment
incorporated or to be incorporated in the completed construction.

b. Costs of materials described in subsection A.4.a, above, in excess
of those actually installed but required to provide reasonable
allowance for waste and for spoilage. Unused excess materials, if
any, shall be handed over to Owner at the completion of the Work
or, at Owner’s option, shall be sold by Construction Contractor;
amounts realized, if any, from such sales, shall be credited to



Owner as a deduction from the Costs of the Work.

Bonds, Insurance and Miscellaneous Costs

a. Cost or insurance and bond premiums directly attributable to this
Contract for Construction. Premiums shall be net of trade
discounts, volume discounts, discounts due to Construction
Contractors safety or previous performance on other projects,
dividends, and other adjustments.

b. Sales, use or similar taxes imposed by a governmental authority
which are related to the Work and for which Construction
Contractor is liable.

c. Fees and assessments for the building permit and for other permits,
licenses and inspections for which Construction Contractor is
required by the Contract Documents to pay.

d. Fees of testing laboratories for tests required by the Contract
Documents, except those related to defective or nonconforming
Work for which reimbursement is excluded pursuant to the terms
of this Contract.

e. Royalties and license fees paid for the use of a particular design,
process or product required by the Contract Documents.

f. Deposits lost for causes other than Construction Contractor’s fault
or negligence.

g. Legal, mediation and arbitration costs, other than those arising
from disputes between Owner and Construction Contractor,
reasonably incurred by Construction Contractor in performance of
the Work and with Owner’s prior written consent, said consent to
be given or denied in Owner’s sole discretion.

6. Other Costs. Other costs incurred in performance of the Work if and to
the extent approved in advance in writing by Owner.

B. Costs Not To Be Reimbursed. The Cost of the Work shall not include the
following items:

1. Salaries and other compensation of Construction Contractor’s personnel
stationed at Construction Contractor’s principal office or offices other than
the Project site office.

2. Expenses of Construction Contractor’s principal office and offices other
than the Project site office.



10.

11.

12.

Overhead and general expenses, except as may be expressly included in
subsection A above.

Construction Contractor’s capital expenses, including interest on
Construction Contractor’s capital employed for the Work.

Rental costs of machinery and equipment, except as specifically provided
in subsection A.2.b above.

Costs due to the fault or negligence of Construction Contractor,
subcontractors, anyone directly or indirectly employed by any of them, or
for whose acts any of them may be liable, including, but not limited to,
costs for the correction of damaged, defective, or nonconforming Work,
disposal and replacement of materials and equipment incorrectly ordered
or supplied, and making good damage to property not forming part of the
Work.

Any costs not specifically and expressly described in subsection A above.

Costs which would cause the GMP or any line item within the GMP to be
exceeded (as the GMP may be adjusted pursuant to the terms herein for
Change Order and Construction Change Directive).

Tools and Equipment that are considered industry standard and that are
customarily owned by construction workers, Construction Contractor,
Subcontractors and any lower tier subcontractors, for the Work they are
performing.

Rental costs of machinery and equipment that are considered industry
standard and that are customarily owned by construction workers,
Construction Contractor, Subcontractors and any lower tier
subcontractors, for the Work they are performing.

Bonuses to employees.

Any costs incurred after Final Completion.

Discounts, Rebates and Refunds.

1.

Cash discounts obtained on payments made by Construction Contractor
shall accrue to Owner if (i) before making the payment, Construction
Contractor included them in an application for payment and received
payment therefor from Owner, or (ii) Owner has deposited funds with
Construction Contractor with which to make payments; otherwise, cash
discounts shall accrue to Construction Contractor. Trade discounts,
rebates, refunds and amounts received from sales of surplus materials and
equipment shall accrue to Owner, and Construction Contractor shall make



provisions so that they can be secured.

2. Amounts which accrued to Owner in accordance with the provisions of
subsection C.1. above shall be credited to Owner as a deduction from the
Cost of the Work.
D. Allowances.
1. In the event it becomes necessary to prepare the GMP before all

subcontract or material costs are established through the bidding process,
an Allowance may be inserted within the GMP with prior written approval
of the Owner. The Construction Contractor shall note “Allowance” in
place of the Subcontractor or Vendor name within the appropriate section
of the GMP Summary and include an amount that represents the estimated
value for this scope of work when a subcontract or purchase order is
awarded.

2. The Construction Contractor shall not proceed with any portion of the
Work associated with the aforesaid Allowance without first obtaining
Owner’s express written authorization to proceed.

3. In the case where the actual bid amount exceeds the Allowance,
Construction Contractor shall be entitled to that portion representing the
difference between the bid amount and the Allowance, but shall not be
entitled to any increase in Fee or General Conditions.

4, In the case where the actual bid amount is less than the Allowance, the
portion representing the difference between the bid amount and the
Allowance, plus Fee on said portion, shall be returned to the Owner’s
Contingency.

Section 6. Bonds

A. Within ten (10) business days after the GMP is agreed to by Owner and
Construction Contractor, Construction Contractor shall provide Owner with Performance and
Payment Bonds, in the form prescribed in Exhibits C and D, in the amount of 100% of the total
sum of the GMP, the costs of which are to be paid by Construction Contractor. The Performance
and Payment Bonds must comply with the following provisions and must be otherwise
acceptable to Owner:

1. The Bonds must be underwritten by a surety company which has a
currently valid Certificate of Authority issued by the State of Florida,
Department of Insurance, authorizing it to write surety bonds in the State
of Florida.

2. The surety company shall have currently valid Certificate of Authority
issued by the United States Department of Treasury under Sections 9304
to 9308 of Title 31 of the United States Code.



3. The surety company shall be in full compliance with the provisions of the
Florida Insurance Code.

4. The surety company shall have at least twice the minimum surplus and
capital required by the Florida Insurance Code at the time the invitation to
bid is issued.

5. The Bonds must be fully performable in Florida, with service and venue in
POLK County, Florida.

6. If the GMP exceeds $500,000.00, the surety company shall also comply
with the following provisions:

a. The surety company shall have at least the following minimum
ratings in the latest issue of Best’s Key Rating Guide:

REQUIRED
CONTRACT POLICYHOLDER’S FINANCIAL
RATING RATING
$ 500,000 to 1,000,000 A CLASS IV
1,000,000 to 2,500,000 A CLASSV
2,500,000 to 5,000,000 A CLASS VI
5,000,000 to 10,000,000 A CLASS VII
10,000,000 to 25,000,000 A CLASS VIII
25,000,000 to 50,000,000 A CLASS IX
50,000,000 to 75,000,000 A CLASS X
b. The surety company shall not expose itself to any loss on any one

risk in an amount exceeding ten (10) percent of its surplus to
policyholders, provided:

(1)  Any risk or portion of any risk being reinsured shall be
deducted in determining the limitation of the risk as
prescribed in this section. These minimum requirements
shall apply to the reinsuring carrier providing authorization
or approval by the State of Florida, Department of
Insurance to do business in this state have been met.

(2) In the case of a surety insurance company, in addition to
the deduction for reinsurance, the amount assumed by any
co-surety, the value of any surety deposited, pledged or
held subject to the consent of the surety and for the
protection of the surety shall be deducted.

B. If the surety for any bond furnished by Construction Contractor is declared
bankrupt, becomes insolvent, its right to do business is terminated in the State of Florida, or it
ceases to meet the requirements imposed by the Contract Documents, Construction Contractor
shall, within five (5) calendar days thereafter, substitute another bond and surety, both of which



shall be subject to the minimum requirements noted above and Owner’s approval.

C. In accordance with the requirements of Section 255.05(1)(a), Florida Statutes,
Construction Contractor shall record within 5 days in the Public Records of POLK County,
Florida, a copy of the Performance and Payment Bonds. Construction Contractor shall deliver
within 10 days to Owner evidence, reasonably acceptable to Owner, of the recording of said
Bonds. The delivery of such evidence is a condition precedent to Owner’s obligation to make
any progress payments to Construction Contractor hereunder.

Section 7. Contract Time and Liquidated Damages

A. Time is of the essence in the performance of the Work under this Contract. The
“Pre-Construction Commencement Date” shall be established in a Notice to Proceed to be issued
by Owner. Construction Contractor shall commence the Pre-Construction Phase Services
portion of the Work within five (5) calendar days after the Pre-Construction Phase
Commencement Date. Any Work performed by Construction Contractor prior to the Pre-
Construction Phase Commencement Date shall be at the sole risk of Construction Contractor.

B. The “Construction Phase Commencement Date” shall be established in GMP
Amendment. Construction Contractor shall commence the Construction Phase Services portion
of the Work within five (5) calendar days after the Construction Phase Commencement Date.
No portion of the Work, with respect to the Construction Phase Services to be provided
hereunder, shall be performed prior to the Construction Phase Commencement Date, unless
expressly approved in advance by Owner in writing. The total period of time beginning with the
Construction Phase Commencement Date and ending on the date of Substantial Completion of
the Work is referred to hereafter as the “Contract Time”. The Contract Time is set forth with
more specificity in Paragraph C below. If Owner elects not to utilize Construction Contractor for
Pre-Construction Services, the “Construction Phase Commencement Date” shall be established
in a Notice to Proceed to be issued by Owner.

C. Because the Work is to be completed in two phases, the timely completion of the
first phase is critical to the timely completion of the second phase and, therefore, completion of
the entire Project. Accordingly, Construction Contractor agrees to provide the Pre-Construction
Phase Services in accordance with the design schedule established pursuant to the terms of the
Design Agreement. With respect to the Construction Phase Services, the GMP Amendment shall
include the date that portion of the Work associated with the Construction Phase Services must
be substantially completed by Construction Contractor. That Substantial Completion date shall
be established in terms of calendar days after the Construction Phase Commencement Date. In
the event Construction Contractor and Owner fail to reach an agreement on the Contract Time
and the Substantial Completion date, Owner may elect to terminate this Contract. In the event of
any such termination, Construction Contractor shall be entitled to receive that portion of the
Contract Amount attributable to the Pre-Construction Phase Services earned to the date of
termination plus that portion of any earned compensation associated with any Construction Phase
Services provided, to the extent such services were expressly approved in advance and in writing
by Owner; but Construction Contractor shall not be entitled to any further or additional
compensation from Owner, including but not limited to damages or lost profits on portions of the
Work not performed. Substantial Completion of the Work shall be achieved when the Work has
been completed to the point where Owner can occupy or utilize the Work for its intended



purpose. Design Professional shall certify the date Substantial Completion of the Work is
achieved. If Owner has designated portions of the Work to be turned over to Owner prior to
Substantial Completion of the entire Work, Design Professional shall certify the date as to when
Substantial Completion of such designated portions of the Work have been achieved. The entire
Work shall be fully completed and ready for final acceptance by Owner within 30 calendar days
after the Substantial Completion date, or within 30 calendar days after Construction Contractor’s
receipt of the punch list, whichever date occurs last.

D. Owner and Construction Contractor recognize that, since time is of the essence
for this Contract, Owner will suffer financial loss if the Work associated with the Construction
Phase is not substantially completed within the time specified in the GMP Amendment, as said
time may be adjusted as provided for herein. In such event, the total amount of Owner’s
damages, will be difficult, if not impossible, to definitely ascertain and quantify, because this is a
public construction project that will, when completed, benefit the public and enhance the
delivery of valuable education to the public, in POLK County, Florida. It is hereby agreed that it
is appropriate and fair that Owner receive liquidated damages from Construction Contractor, if
Construction Contractor fails to achieve Substantial Completion of the Work within the required
Contract Time. Should Construction Contractor fail to substantially complete the Work within
the required time period, Owner shall be entitled to assess, as liquidated damages, but not as a
penalty, $ ( ) for each calendar day thereafter until
Substantial Completion is achieved. Construction Contractor hereby expressly waives and
relinquishes any right which it may have to seek to characterize the above noted liquidated
damages as a penalty, which the parties agree represents a fair and reasonable estimate of
Owner’s actual damages at the time of contracting if Construction Contractor fails to
substantially complete the Work in a timely manner.

E. When any period of time is referenced by days herein, it shall be computed to
exclude the first day and include the last day of such period. If the last day of any such period
falls on a Saturday or Sunday or on a day made a legal holiday by the laws of Florida or
observed by Owner, such day shall be omitted from the computation, and the last day shall
become the next succeeding day which is not a Saturday, Sunday or legal holiday. The term
“business day” as used herein shall mean all days of the week excluding Saturdays, Sundays and
all legal holidays observed by Owner.

Section 8. Exhibits Incorporated

The following documents are expressly agreed to be incorporated by reference and made
a part of this Agreement.

Exhibit A: General Terms and Conditions

Exhibit B: Supplemental Terms and Conditions

Exhibit C: Form of Payment Bond

Exhibit D: Form of Performance Bond

Exhibit E: Construction Contractor Staffing and General Conditions Costs

Exhibit F: Form of Release and Affidavit

Exhibit G: Form of Construction Contractor Application for Payment

Exhibit H: Form of Change Order, Pricing Bulletins and Construction Change
Directive



Exhibit I: Master Project Schedule Milestones

Exhibit J: Construction Contractor’s Staffing Schedule
Exhibit K: GMP Amendment to Agreement Between Owner and Construction
Contractor

Exhibit L: Truth-In-Negotiation Certificate
Exhibit M: Scrutinized Companies Certificate
Exhibit N: Public Records

Exhibit O: Greenbook

Exhibit P: Florida Historic Grant 23.H.SC.100.042
Exhibit Q: Grant #2

Exhibit R: Grant #3

Exhibit S: Davis Bacon Wage Decision

Section 9. Notices

A. All notices required or made pursuant to this Contract by Construction Contractor
to Owner shall be in writing and may be given either (i) by mailing same by United States mail
with proper postage affixed thereto, certified, return receipt requested, or (ii) by sending same by
Federal Express, Express Mail, Airborne, Emery, Purolator or other expedited mail or package
delivery, (iii) by hand delivery to the appropriate address as herein provided, or (iv) by telecopy
with confirmation copy to be mailed. Notices required hereunder shall be directed to the
following address:

Lake Wales Charter Schools

Business Services

130 E Central Ave

Lake Wales, FL 33853

ATTENTION: Alricky Smith

Email: Alricky.smith@Iwcharterschools.com

B. All notices required or made pursuant to this Contract by Owner to Construction
Contractor shall be made in writing and may be given either (i) by mailing same by United States
mail with proper postage affixed thereto, certified, return receipt requested, or (ii) by sending
same by Federal Express, Express Mail, Airborne, Emery, Purolator or other expedited mail or
package delivery, (iii) by hand delivery to the appropriate address as herein provided, or (iv) by
telecopy with confirmation copy to be mailed. Notices required hereunder shall be directed to
the following address:

SEMCO Construction

205 Century Boulevard
Bartow, Florida 33830
ATTENTION: Jennifer Hall
Email: jhall@semco.cc

Either party may change its above noted address by giving written notice to the other party in
accordance with the requirements of this Section.


mailto:Alricky.smith@lwcharterschools.com
mailto:jhall@semco.cc

Section 10. Modification

No modification or amendment to the Contract shall be valid or binding upon the parties
unless in writing and executed by the party or parties intended to be bound by it.

Section 11. Successors and Assigns

Subject to other provisions hereof, the Contract shall be binding upon and shall inure to
the benefit of the successors and assigns of the parties to the Contract.

Section 12. Governing Law

The Contract shall be interpreted under and its performance governed by the laws of the
State of Florida.

Section 13. No Waiver
The failure of Owner to enforce at any time or for any period of time any one or more of
the provisions of the Contract shall not be construed to be and shall not be a waiver of any such

provision or provisions or of its right thereafter to enforce each and every such provision.

Section 14. Entire Agreement

Each of the parties hereto agrees and represents that the Contract comprises the full and
entire agreement between the parties affecting the Work contemplated, and no other agreement
or understanding of any nature concerning the same has been entered into or will be recognized,
and that all negotiations, acts, work performed, or payments made prior to the execution hereof
shall be deemed merged in, integrated and superseded by the Contract.

Section 15. Severability

Should any provision of the Contract be determined by a court to be unenforceable, such
a determination shall not affect the validity or enforceability of any other section or part thereof.

Section 16. Construction

Unless the context of this Contract otherwise clearly requires, references to the plural
include the singular, references to the singular include the plural. The term “including” is not
limiting, and the terms “hereof”, “herein”, “hereunder”, and similar terms in this Contract refer
to this Contract as a whole and not to any particular provision of this Contract, unless stated
otherwise. Additionally, the parties hereto acknowledge that they have carefully reviewed this
Contract and have been advised by counsel of their choosing with respect thereto, and that they
understand its contents and agree that this Contract shall not be construed more strongly against
any party hereto, regardless of who is responsible for its preparation.



IN WITNESS WHEREQF, the parties have executed this Agreement on the date(s)

indicated below.

CONSTRUCTON MANAGER:

SEMCO Construction, Inc.

Signature

Print Name & Title

Attest to Construction Manager:

Date:

(Seal)

OWNER:
Lake Wales Charter Schools, Inc.

Signature

Print Name & Title

Attest to Owner:

Date:

(Seal)



EXHIBIT A
GENERAL TERMS AND CONDITIONS

1. INTENT OF CONTRACT DOCUMENTS

1.1 It is the intent of the Contract Documents to describe a functionally complete project
(or portion thereof) to be constructed in accordance with the Contract Documents. Any work,
materials or equipment that may reasonably be inferred from the Contract Documents as being
required to produce the intended result shall be supplied whether or not specifically called for in
the Contract Documents. If the Contract Documents include words or terms that have a
generally accepted technical or industry meaning, then such words or terms shall be interpreted
to have such standard meaning unless otherwise expressly noted in the Contract Documents.
Reference to standard specifications, manuals or codes of any technical society, organization or
association or to the laws or regulations of any governmental authority having jurisdiction over
the Project, whether such reference be specific or by implication, shall mean the latest standard
specification, manual, code, law or regulation in affect at the time the Work is performed,
except as may be otherwise specifically stated herein. Provided, however, in the event the
standard specification, manual, code, law or regulation is changed after the GMP Amendment
has been executed by the parties, Construction Contractor shall be entitled to a Change Order
equitably adjusting the Contract Amount and/or Contract Time to the extent such change
materially impacts the Contract Time and/or Contract Amount.

1.2 If during the performance of the Work Construction Contractor discovers a conflict,
error or discrepancy in the Contract Documents, Construction Contractor immediately shall
report same to Design Professional in writing, and before proceeding with the Work affected
thereby, shall obtain a written interpretation or clarification from Design Professional. Prior to
commencing each portion of the Work, Construction Contractor shall first take all necessary
field measurements and verify the applicable field conditions. After taking such measurements
and verifying such conditions, Construction Contractor shall carefully compare such
measurements and conditions with the requirements of the Contract Documents, taking into
consideration all other relevant information known to Construction Contractor, for the purpose
of identifying and bringing to Owner’s attention all conflicts or discrepancies with the Contract
Documents.

1.3 Drawings are intended to show general arrangements, design and extent of Work and
are not intended to serve as shop drawings. Specifications are separated into divisions for
convenience of reference only and shall not be interpreted as establishing divisions for the
Work, trades, subcontracts or extent of any part of the Work. In the event of a discrepancy
between or among the drawings, specifications or other Contract Document provisions,
Construction Contractor shall be required to comply with the provision which is the more
restrictive or stringent requirement upon Construction Contractor, as determined by Owner.
Unless otherwise specifically mentioned, all anchors, bolts, screws, fittings, fillers, hardware,
accessories, trim and other parts required in connection with any portion of the Work to make a
complete, serviceable, finished and first quality installation shall be furnished and installed as
part of the Work, whether or not called for by the Contract Documents.



2. INVESTIGATION AND UTILITIES

2.1 Construction Contractor shall have the sole responsibility of satisfying itself
concerning the nature and location of the Work and the general and local conditions, and
particularly, but without limitation, with respect to the following: those affecting transportation,
access, legal disposal, handling and storage of materials; availability and quality of labor; water
and electric power; availability and condition of roads; work area; living facilities; climatic
conditions and seasons; physical conditions at the work-site and the Project area as a whole;
topography and ground surface conditions; nature and quantity of the surface materials to be
encountered; subsurface conditions; equipment and facilities needed preliminary to and during
performance of the Work; and all other costs associated with such performance. The failure of
Construction Contractor to acquaint itself with any applicable conditions shall not relieve
Construction Contractor from any of its responsibilities to perform under the Contract
Documents, nor shall it be considered the basis for any claim for additional time or
compensation.

2.2 Construction Contractor shall locate all existing roadways, railways, drainage
facilities and utility services above, upon, or under the Project site, said roadways, railways,
drainage facilities and utilities being referred to in this Section 2 as the “Utilities”. Construction
Contractor shall contact the owners of all Utilities to determine the necessity for relocating or
temporarily interrupting any Ultilities during the construction of the Project. Construction
Contractor shall schedule and coordinate its Work around any such relocation or temporary
service interruption. Construction Contractor shall be responsible for properly shoring,
supporting and protecting all Utilities at all times during the course of the Work.

2.3 If during the performance of the Work, Construction Contractor or any
subcontractor, sub-subcontractor, agent, employee or anyone else for whom Construction
Contractor is legally liable, causes a disruption to any Ultilities service to other facilities or
customers within the Project area, Construction Contractor shall take all actions necessary and
required to immediately restore such Utilities service including immediate notification of utility
service provider. If Construction Contractor fails to take such immediate actions Owner shall
have the right to take whatever actions it deems necessary and required to immediately restore
the disrupted services, and all costs incurred by Owner as a result thereof shall be reimbursed to
Owner by Construction Contractor within five (5) business days of written demand for same
from Owner.

3. SCHEDULE.

3.1 Construction Contractor shall prepare and provide the various schedules set forth in
Exhibit B to the Agreement. Said schedules shall include but not be limited to an overall
progress schedule for the Project which includes the Pre-Construction Phase and Construction
Phase Services to be provided by Construction Contractor hereunder.

3.2 The Master Project Schedule and all other schedules required hereunder shall be
updated by Construction Contractor as often as is specified in Exhibit B to the Agreement. The
Master Project Schedule and all updates to it shall be subject to Owner’s and Design
Professional’s review and comment. Construction Contractor’s submittal of a satisfactory



Master Project Schedule and updates thereto and Owner’s acceptance of same shall be a
condition precedent to Owner’s obligation to pay Construction Contractor.

4. PROGRESS PAYMENTS.

4.1 Construction Contractor’s monthly Applications for Payment shall be in such form
and contain such detail and backup as Owner reasonably may require. Prior to submitting its
first monthly Application for Payment, Construction Contractor shall submit to Owner and
Design Professional, for their review and approval, a Schedule of Values based upon the lump
sum compensation to be paid Construction Contractor for Pre-Construction Phase Services
hereunder, when included as part of services. After its approval by Owner, that Schedule of
Values shall be used as the basis for Construction Contractor’s Applications for Payment with
respect to Pre-Construction Phase Services. The approved Schedule of Values shall be updated
to reflect current Change Orders and Construction Change Directives and submitted each month
to Design Professional along with a completed and notarized copy of the Application for
Payment form attached to the Agreement as Exhibit G.

4.2 At the time it submits its GMP proposal to Owner, Construction Contractor also
shall submit to Owner and Design Professional, for their review, a revised Schedule of Values
based upon the GMP proposal; all in C.S.I. format, listing the major elements of the Work and
the dollar value for each element. That revised Schedule of Values, as further revised to reflect
the final negotiated GMP amount and as approved by Owner, will be attached to the GMP
Amendment and shall be used as the basis for Construction Contractor’s monthly Applications
for Payment thereafter. This revised Schedule of Values shall be updated for the current month
Change Orders and Construction Change Directives and submitted each month to Design
Professional along with a completed and notarized copy of the Application for Payment form
attached to the Agreement as Exhibit G.

4.3 If payment is requested on the basis of materials and equipment not incorporated
into the Project, but delivered and suitably stored at the site, the Application for Payment shall
also be accompanied by a bill of sale, invoice or other documentation warranting that Owner
has received the materials and equipment free and clear of all liens, charges, security interests
and encumbrances, together with evidence that the materials and equipment are covered by
appropriate property insurance and other arrangements to protect Owner’s interest therein, all of
which shall be subject to Owner’s satisfaction. Owner has the discretion whether or not to pay
for such unincorporated materials.

4.4 Construction Contractor shall submit four (4) notarized original copies of its
monthly Application for Payment to Design Professional on or before the 2nd day of each
month for Work performed during the previous month. Invoices received after the 2nd day of
each month shall be considered for payment as part of the next month’s application. Within
seven (7) calendar days after receipt of each Application for Payment, Design Professional shall
submit to Owner a Certificate for Payment in the amount recommended by Design Professional
as being due and owing Construction Contractor. Owner shall pay Construction Contractor that
portion of Design Professional’s Certificate for Payment which Owner approves as being due
and owing Construction Contractor within thirty (30) calendar days of Owner’s receipt of the
Certificate for Payment.



4.5 Each application for payment shall contain complete backup in the form of invoices,
receipts, etc. for every line item contained within the GMP.

4.6 Owner shall retain ten percent (10%) of that portion of the gross amount of each
monthly payment request certified by Design Professional and approved by Owner for payment,
until fifty percent completion of the Work. Upon fifty percent completion of the Work, the
amount of retainage thereafter withheld by Owner from subsequent payments may be reduced to
5% of that portion of the gross amount of each monthly payment request certified by Design
Professional and approved by Owner for payment at the Owner’s sole discretion. Also, after
fifty percent (50%) completion of the Work has been achieved, and to the extent required by
Section 218.735(8)(d), Fla. Stat., Construction Contractor may request in its next monthly
Application for Payment release of up to one-half of the retainage theretofore withheld by Owner
prior to said fifty percent (50%) of the Work being completed. Owner reserves the right, at its
sole discretion, to further reduce or release any portion of such retainage prior to final payment.
Provided, however, nothing in this Section 4.5 shall preclude or limit the Owner’s right to
withhold payment as otherwise permitted by the terms of the Contract Documents or as
permitted by law.

4.7 Monthly payments to Construction Contractor shall in no way imply approval or
acceptance of Construction Contractor’s work.

4.8 Each Application for Payment shall be accompanied by a Release and Affidavit, in
the form attached to the Agreement as Exhibit F, showing that all materials, labor, equipment
and other bills associated with that portion of the Work payment is being requested on have
been paid in full through the previous month’s Application for Payment. Further, Construction
Contractor shall attach to each Application for Payment the monthly written MWBE status
report referenced in Paragraph 41.1 hereafter. Owner shall not be required to make payment
until and unless these affidavits and reports are furnished by Construction Contractor. Further,
if Construction Contractor is withholding any portion of a payment to any subcontractor for any
labor, services, or materials for which Owner has paid Construction Contractor, Construction
Contractor agrees to refund such money to Owner.

5. PAYMENTS WITHHELD

5.1 Design Professional shall review each Application for Payment submitted by
Construction Contractor and shall make recommendations to Owner as to the proper amounts, if
any, which may be owed Construction Contractor under the Application for Payment. Design
Professional’s payment recommendation shall be evidenced by a Certificate for Payment issued
by Design Professional to Owner. All Certificates for Payment are subject to Owner’s review
and approval. Both Design Professional and Owner shall have the right to refuse to certify or
approve for payment any amounts, or portions thereof, requested by Construction Contractor in
an Application for Payment, or rescind any amount previously certified and approved in a
Certificate for Payment, and Owner may withhold any payments otherwise due Construction
Contractor under this Contract or any other agreement between Owner and Construction
Contractor, to the extent it is reasonably necessary, to protect Owner from any expense, cost or
loss attributable to: (a) defective or deficient Work not properly remedied in accordance with
the terms of the Contract Documents; (b) the filing or reasonable evidence indicating the



probable filing of third party claims against Owner attributable to the fault or neglect of
Construction Contractor; (¢) Construction Contractor’s failure to make timely and proper
payments to all subcontractors and suppliers; (d) reasonable evidence that the remaining Work
cannot be completed for the unpaid Contract Amount balance; (e) reasonable evidence
indicating that the remaining Work cannot be completed within the remaining Contract Time;
() Construction Contractor’s failure to satisfactorily prosecute the Work in accordance with the
requirements of the Contract Documents; or (g) any other material breach of the requirements of
the Contract Documents by Construction Contractor. Owner shall have the right, but not the
obligation, to take any corrective action Owner deems appropriate to cure any of the above
noted items, at Construction Contractor’s expense, if such items are not cured by Construction
Contractor to Owner’s reasonable satisfaction within three (3) days after Construction
Contractor’s receipt of written notice from Owner.

6. FINAL PAYMENT

6.1 Owner shall make final payment to Construction Contractor within sixty (60)
calendar days after the Work is finally accepted by Owner in accordance with Paragraph 23.2
herein, provided that Construction Contractor first, and as an explicit condition precedent to the
accrual of Construction Contractor’s right to final payment, shall have furnished Owner with a
properly executed and notarized final release (conditioned only upon receipt of final payment)
in the form of the Release and Affidavit attached to the Agreement as Exhibit F, as well as, a
duly executed copy of the surety’s consent to final payment and such other documentation that
may be required by the Contract Documents or Owner.

6.2 Construction Contractor’s acceptance of final payment shall constitute a full waiver
of any and all claims by Construction Contractor against Owner arising out of this Contract or
otherwise relating to the Project, except those identified in writing by Construction Contractor
as unsettled in the final Application for Payment. Neither the acceptance of the Work nor
payment by Owner shall be deemed to be a waiver of Owner’s right to enforce any obligations
of Construction Contractor hereunder or to the recovery of damages for defective Work not
discovered by Owner or Design Professional at the time of final inspection.

7. SUBMITTALS AND SUBSTITUTIONS

7.1 Construction Contractor shall carefully examine the Contract Documents for all
requirements for approval of materials to be submitted such as shop drawings, data, test results,
schedules and samples. Construction Contractor shall submit all such materials at its own
expense and in such form and manner as required by the Contract Documents in sufficient time
to prevent any delay in the delivery of such materials and the installation thereof. Construction
Contractor shall also carefully review and certify for accuracy and completeness all shop
drawings and other submittals and then forward the same to Design Professional for review and
action. Design Professional will transmit them back to Construction Contractor who will then
issue the submittals to the affected subcontractor for fabrication or revision. Construction
Contractor shall maintain a suspense control system to promote the expeditious handling of
shop drawings and all other submittals. Construction Contractor shall request Design
Professional to make interpretations of the drawings or specifications requested of it by the
subcontractors. Construction Contractor shall advise Design Professional in writing which



submittals or requests for clarification have the greatest urgency; the purpose being to enable
Design Professional to prioritize requests coming from Construction Contractor. Construction
Contractor shall advise Owner and Design Professional in writing when timely response is not
occurring on any of the above.

7.2 Whenever materials or equipment are specified or described in the Contract
Documents by using the name of a proprietary item or the name of a particular supplier, the
naming of the item is intended to establish the type, function and quality required. Unless the
name is followed by words indicating that no substitution is permitted, materials or equipment
of other suppliers may be accepted by Owner and Design Professional if sufficient information
is submitted by Construction Contractor to allow Owner and Design Professional to determine
that the material or equipment proposed is equivalent or equal to that named. Requests for
review of substitute items of material and equipment will not be accepted by Owner from
anyone other than Construction Contractor. All such requests, to the extent possible, shall be
submitted by Construction Contractor to Design Professional prior to the solicitation of bids.

7.3 If Construction Contractor wishes to furnish or use a substitute item of material or
equipment, Construction Contractor shall make application to Design Professional for
acceptance thereof, certifying that the proposed substitute shall perform adequately the
functions and achieve the results called for by the general design, be similar and of equal
substance to that specified and be suited to the same use as that specified. The application shall
state that the evaluation and acceptance of the proposed substitute will not prejudice
Construction Contractor’s achievement of substantial completion on time, whether or not
acceptance of the substitute for use in the Work will require a change in any of the Contract
Documents (or in the provisions of any other direct contract with Owner for the Project) to
adapt the design to the proposed substitute and whether or not incorporation or use by the
substitute in connection with the Work is subject to payment of any license fee or royalty. All
variations of the proposed substitute from that specified will be identified in the application and
available maintenance, repair and replacement service shall be indicated. The application also
shall contain an itemized estimate of all costs that will result directly or indirectly from
acceptance of such substitute, including costs for redesign and claims of other contractors
affected by the resulting change, all of which shall be considered by Design Professional in
evaluating the proposed substitute. Design Professional may require Construction Contractor to
furnish at Construction Contractor’s expense additional data about the proposed substitute. All
such requests, to the extent possible, shall be submitted by Construction Contractor to Design
Professional prior to the solicitation of bids.

7.4 1f a specific means, method, technique, sequence or procedure of construction is
indicated in or required by Contract Documents, Construction Contractor may furnish or utilize
a substitute means, method, technique, sequence or procedure of construction acceptable to
Design Professional, if Construction Contractor submits sufficient information to allow Design
Professional to determine that the substitute proposed is equivalent to that indicated or required
by the Contract Documents. The procedures for submission to and review by Design
Professional shall be the same as those provided herein for substitute materials and equipment.

7.5 Design Professional shall be allowed a reasonable time within which to evaluate
each proposed substitute. Design Professional and Owner shall be the sole judges of the



acceptability of any substitute. No substitute shall be ordered, installed or utilized without
Owner’s and Design Professional’s prior written acceptance which shall be evidenced by either
a Change Order or an approved submittal. Owner may require Construction Contractor to
furnish at Construction Contractor’s expense a special performance guarantee or other surety
with respect to any substitute. If Owner rejects the proposed substitute, at Owner’s discretion,
Owner may require Construction Contractor to reimburse Owner for the charges of Design
Professional and Design Professional’s consultants for evaluating the proposed substitute.

8. PRE-CONSTRUCTION PHASE SERVICES

Construction Contractor shall provide the following review and commentary services,
when included as part of the Construction Contractor’s services, in addition to any other Pre-
Construction Phase Services required by the terms of this Contract:

8.1 Review, Recommendations and Warranty: Construction Contractor shall familiarize
itself thoroughly with the evolving architectural, civil, mechanical, plumbing, electrical and
structural plans and specifications and shall follow the development of design from Phase I
through Phase III (as those phases are defined in the Design Agreement). Construction
Contractor shall make recommendations with respect to the selection of systems and materials,
and cost-reducing alternatives including assistance to Design Professional and Owner in
evaluating alternative comparisons versus long term cost effects. The evaluation shall address
the benefits of the speed of erection and early completion of the Work. Construction Contractor
shall furnish pertinent information as to the availability of materials and labor that will be
required. Construction Contractor shall submit to Owner and Design Professional such
comments as may be appropriate concerning construction feasibility and practicality.
Construction Contractor shall call to Owner’s and Design Professional’s attention any defects in
the design, drawings and specifications or other documents of which it is aware. Construction
Contractor shall prepare estimates of the construction cost utilizing the unit quantity survey
method in the CSI format. These estimates shall be performed at the completion of each design
phase.

8.2 Review Reports: Within ten (10) days after receiving the documents produced by
Design Professional, Construction Contractor shall perform a specific review thereof, focused
upon factors of a nature encompassed in Paragraph 8.1 above and on factors set out in
Paragraphs 8.3 and 8.4 below. Within the same ten (10) day period, Construction Contractor
shall submit to Owner, with copies to Design Professional, a written report covering suggestions
or recommendations previously submitted, additional suggestions or recommendations as
Construction Contractor may deem appropriate, and all actions taken by Design Professional
with respect to same, any comments Construction Contractor may deem to be appropriate with
respect to separating the Work into separate subcontracts, alternative materials, and any other
appropriate or required comments.

AT THE TIME THE GMP IS MUTUALLY ESTABLISHED, EXCEPT ONLY AS TO
SPECIFIC MATTERS AS MAY BE IDENTIFIED IN THE GMP AMENDMENT, THE
CONSTRUCTION CONTRACTOR SHALL BE DEEMED TO HAVE WARRANTED TO
OWNER, WITHOUT ASSUMING ANY ARCHITECTURAL OR ENGINEERING
RESPONSIBILITY, THAT THE CONSTRUCTION DOCUMENTS ARE CONSISTENT



WITH EACH OTHER, PRACTICAL, FEASIBLE AND CONSTRUCTABLE. FURTHER,
THE CONSTRUCTION CONTRACTOR SHALL BE DEEMED TO HAVE WARRANTED
TO OWNER THAT THE WORK DESCRIBED IN THE CONSTRUCTION DOCUMENTS
FOR THE VARIOUS BIDDING PACKAGES IS CONSTRUCTABLE WITHIN THE
CONTRACT TIME.

8.3 Long Lead Procurement: Construction Contractor shall review the Project design
for the purpose of identifying long lead procurement items (machinery, equipment, materials
and supplies) and consult with Design Professional concerning same. When each item is
identified, Construction Contractor shall notify the subcontractors, Owner and Design
Professional of the required procurement and schedule. Such information shall be included in
the bid documents and made a part of all affected subcontracts. Construction Contractor shall
keep itself informed of the progress of the respective subcontractors or suppliers, manufacturing
or fabricating such items, and advise Owner and Design Professional of any problems or
possible delays in delivery.

8.4 Interfacing:

8.4.1 Construction Contractor shall take such measures as are appropriate to
provide that all construction requirements will be covered in the separate procurement of long
lead items, the separate construction subcontractors and the general conditions items without
duplication or overlap, and sequenced to maintain completion of all Work on schedule.
Particular attention shall be given to provide that each bid package clearly identifies the Work
included in that particular separate subcontract, its schedule for start and completion and its
relationship to the other separate subcontractors.

8.4.2 Without assuming any design responsibilities of Design Professional,
Construction Contractor shall include in the reports required under Paragraph 8.2 above,
comments on overlap with any other separate subcontracts, omissions, lack of correlation
between drawings, and any other deficiencies noted, in order that Design Professional may
arrange for necessary corrections.

9. CONSTRUCTION PHASE SERVICES

Construction Contractor shall provide the following services in addition to any other
Construction Phase Services required by the terms of this Contract:

9.1 Construction Contractor shall arrange for all job-site facilities as required by Owner
and necessary to enable Construction Contractor and Design Professional to perform their
respective duties and to accommodate any representatives of Owner which Owner may choose
to have present on the job, the description of such facilities to be finalized prior to the
establishment of the GMP.

9.1.1 Tangible personal property, otherwise referred to as job-site facilities,
include, but are not limited to such things as trailers, toilets, typewriters, computers and any
other equipment necessary to carry on the Work. The method of acquiring such job-site
facilities, which are planned to become the property of Owner at the conclusion of the Work,
shall be evaluated based on their cost over the life of the Project. Owning versus leasing shall



be considered by Construction Contractor, obtaining at least three (3) proposals for leasing
and at least three (3) proposals for purchasing and then analyzing which is least expensive
over the usable life of the item and the duration of the project. Construction Contractor shall
present its evaluation with recommendation to Owner for approval.

9.1.2  When Construction Contractor wishes to supply job-site facilities from
its own equipment pool, it shall first evaluate buy versus lease as discussed in subparagraph
9.1.1 above. Ifleasing is found to be the least expensive approach, then it may lease such job-
site facilities from its own equipment pool at a price not greater than the lowest of the three
(3) lease proposals obtained.

9.1.3 For all such job-site facilities purchased, which shall become the
property of Owner at the conclusion of the Work, Construction Contractor shall maintain
ownership responsibilities of such facilities until final acceptance of the Work.
Reimbursement for cost of such equipment will be made at the conclusion of the Work at the
documented purchase price. At that time, Construction Contractor shall provide Owner with a
complete inventory for each unit of equipment. The inventory shall describe the equipment
and identify the purchase price, serial number, model number and condition. Where said
equipment has a title, said title shall be properly transferred to Owner or to its designee.

9.1.4 Construction Contractor is responsible for proper care and maintenance
of all equipment while in its control. At the time of transfer to Owner, Owner may refuse
acceptance of the equipment if Owner determines, in its sole discretion, that the equipment
has not been properly cared for by Construction Contractor or that such acquisition would not
otherwise be in the best interest of Owner. In such event, Construction Contractor will be
reimbursed for such item in accordance with Section 5 of the Agreement.

9.1.5 Atthe Owner’s discretion, Construction Contractor may be directed to
sell said property and provide credit to Owner in the amount of sale.

9.2 Construction Contractor’s administration of the Work shall include the following:

9.2.1 Maintain a log of daily activities, including manpower records,
weather, delays, major decisions, etc.

9.2.2 Maintain a roster of companies on the Project with names and
telephone numbers of key personnel.

9.2.3 Establish and enforce job rules governing parking, clean-up, use of
facilities and worker discipline.

9.2.4 Provide labor relations management for a harmonious, productive
Project.

9.3 Construction Contractor also shall provide job site administration functions during
construction to assure proper documentation, including but not limited to the following:



9.3.1 Job Meetings: Conduct a preconstruction conference with each
subcontractor after award of the subcontract and prior to the start of its portion of the Work.
Hold weekly progress and coordination meetings, or more frequently if required by Work
progress, to provide for the timely completion of the Work. In addition, Construction
Contractor shall arrange and conduct regular monthly Project status meetings with Design
Professional and Owner.

Construction Contractor shall use the job site meetings as a tool for the
preplanning of Work and enforcing schedules, and for establishing procedures, responsibilities,
and identification of authority for all parties to clearly understand. During these meetings,
Construction Contractor shall identify the party or parties responsible for following up on any
problems, delay items or questions, and Construction Contractor shall note the action to be taken
by such party or parties. Construction Contractor shall revisit each pending item at each
subsequent meeting until resolution is achieved. Construction Contractor shall attempt to obtain
from all present any problems or delaying event known to them for appropriate attention and
resolution.

9.3.2 Shop Drawing Submittals/Approvals: Provide staff to review and
approve shop drawings and other submittals and to implement procedures for transmittal to
Design Professional of such submittals for action, and closely monitor their review process.

9.3.3 Material and Equipment Expediting: Provide staff to closely monitor
material and equipment deliveries, check and follow-up on supplier commitments for all
subcontractors and maintain a material and equipment expediting log.

9.3.4 Payments to Subcontractors: Develop and implement a procedure for
the review, processing and payment of applications by subcontractors for progress and final

payments.

9.3.5 Document Interpretation: Refer all questions for interpretation of the
Contract Documents to Design Professional in writing.

9.3.6 Reports and Project Site Documents: Record the progress of the Work.
Submit written progress reports to Owner and Design Professional, including information on
subcontractors’ Work, and the percentage of completion. Keep a daily log available to
Owner, Design Professional, and any permitting authority inspectors.

9.3.7 Subcontractors Progress: Prepare periodic punch lists for
subcontractors’ work including unsatisfactory or incomplete items and schedules for their
completion.

9.3.8 Substantial Completion: Pursuant to the provisions of Paragraph 23.1
of these General Terms and Conditions, ascertain when the Work or designated portions
thereof are ready for Design Professional’s Substantial Completion inspections. From the
punch lists of incomplete or unsatisfactory items prepared by Construction Contractor and
reviewed and supplemented by Design Professional, prepare a schedule for their completion
indicating completion dates for Owner’s review.




9.3.9 Final Completion: Monitor the subcontractors’ performance on the
completion of the Work and provide notice to Owner and Design Professional when the Work
is ready for final inspection. Secure, review and certify compliance with the Contract
Documents, then transmit to Owner, through Design Professional, all required guarantees,
warranties, affidavits, releases, bonds, waivers, manuals, record drawings, and maintenance
books.

9.3.10 Start-Up: With Owner’s personnel, direct the check-out of utilities,
operations, systems and equipment for readiness and assist in their initial start-up and testing
by the subcontractors.

9.3.11 Record Drawings: Pursuant to the terms of Paragraph 10.2 hereafter,
Construction Contractor shall monitor the progress of its own forces and its subcontractors on
marked up field prints which shall be developed by Construction Contractor into the final
record drawings.

9.4 Construction Contractor shall maintain at the Project site, originals or copies of, on a
current basis, all Project files and records, including, but not limited to, the following
administrative records:

9.4.1 Subcontracts and Purchase Orders

9.4.2 Subcontractor Licenses

9.4.3 Shop Drawing Submittal/Approval Logs
9.4.4 Equipment Purchase/Delivery Logs
9.4.5 Contract Drawings and Specifications with Addenda
9.4.6 Warranties and Guarantees

9.4.7 Cost Accounting Records

9.4.8 Labor Costs

9.4.9 Material Costs

9.4.10 Equipment Costs

9.4.11 Cost Proposal Request

9.4.12 Payment Request Records

9.4.13 Meeting Minutes

9.4.14 Cost-Estimates



9.4.15 Bulletin Quotations



9.4.16 Lab Test Reports

9.4.17 Insurance Certificates and Bonds
9.4.18 Contract Changes

9.4.19 Permits

9.4.20 Material Purchase Delivery Logs
9.4.21 Technical Standards

9.4.22 Design Handbooks

9.4.23 “As-Built” Marked Prints

9.4.24 Operating & Maintenance Instruction
9.4.25 Daily Progress Reports

9.4.26 Monthly Progress Reports

9.4.27 Correspondence Files

9.4.28 Transmittal Records

9.4.29 Inspection Reports

9.4.30 Bid/Award Information

9.4.31 Bid Analysis and Negotiations

9.4.32 Punch Lists

9.4.33 PMIS Schedule and Updates

9.4.34 Suspense (Tickler) Files of Outstanding Requirements
9.4.35 Policy and Procedure Manual

The Project files and records shall be available at all times to Owner and Design
Professional or their designees for reference, review or copying.

9.5 Construction Contractor shall provide the following services with respect to the
Work, to facilitate the smooth, successful and timely occupancy of the Project by Owner:

9.5.1 Construction Contractor shall provide consultation and Project
management to facilitate Owner’s occupancy of the Project and provide transitional services



to place the Work “on line” in such conditions as will satisfy Owner’s operations
requirements. The services include Construction Contractor’s coordination of the delivery of
Owner supplied furniture, fixtures and equipment for the Project.

9.5.2  Construction Contractor shall catalog operational and maintenance
requirements of equipment to be operated by maintenance personnel and convey these to
Owner in such a manner as to promote their usability. Construction Contractor shall provide
Owner’s operations and maintenance personnel with operations and maintenance training with
respect to the equipment and systems being provided as part of the Work. This training may
be video taped by Owner for subsequent presentation to Owner’s operations and maintenance
personnel.

9.5.3 Construction Contractor shall secure required guarantees and
warranties, and shall assemble and deliver same to Owner in the manner required by Owner.

10. DAILY REPORTS, RECORD CONTRACT DOCUMENTS AND MEETINGS

10.1 Construction Contractor shall prepare, maintain and submit to Design
Professional and Owner, for their review and approval, the various logs, reports, and schedules
set forth in Exhibit B to the Agreement. Construction Contractor’s complete performance of its
obligation to prepare, maintain and submit those logs, reports, and schedules is a condition
precedent to Owner’s obligation hereunder to make any payments to Construction Contractor.
These logs, reports and schedules shall not constitute nor take the place of any notice required
to be given by Construction Contractor to Owner or Design Professional pursuant to the
Contract Documents.

10.2 Construction Contractor shall maintain in a safe place at the Project site one
record copy and one permit set of the Contract Documents, including, but not limited to, all
drawings, specifications, addenda, amendments, Change Orders, Construction Change Directive
and Field Orders, as well as all written interpretations and clarifications issued by Design
Professional, in good order and annotated to show all changes made during construction. The
record Contract Documents shall be continuously updated by Construction Contractor
throughout the prosecution of the Work to accurately reflect all field changes that are made to
adapt the Work to field conditions, changes resulting from Change Orders, Construction Change
Directive and Field Orders, and all concealed and buried installations of piping, conduit and
utility services. Construction Contractor shall certify the accuracy of the updated record
Contract Documents. As a condition precedent to Owner’s obligation to pay Construction
Contractor, Construction Contractor shall provide evidence, satisfactory to Owner and Design
Professional, that Construction Contractor is fulfilling its obligation to continuously update the
record Contract Documents. All buried and concealed items, both inside and outside the Project
site, shall be accurately located on the record Contract Documents as to depth and in
relationship to not less than two (2) permanent features (e.g. interior or exterior wall faces). The
record Contract Documents shall be clean and all changes, corrections and dimensions shall be
given in a neat and legible manner in red. The record Contract Documents, together with all
approved samples and a counterpart of all approved shop drawings shall be available to Owner
and Design Professional for reference. Upon completion of the Work and as a condition
precedent to Construction Contractor’s entitlement to final payment, the record Contract



Documents, samples and shop drawings shall be delivered to Design Professional by
Construction Contractor for Owner.

10.3 Construction Contractor shall advise Owner, its representatives and Design
Professional of their requested or required participation in any meeting or inspection giving
each at least one week written notice unless such notice is made impossible by conditions
beyond Construction Contractor’s fault and control, in which case at least 48 hours prior written
notice must be given.

11. CONTRACT TIME AND TIME EXTENSIONS

11.1 Construction Contractor shall diligently pursue the completion of the Work and
coordinate the Work being done on the Project by its subcontractors and materialmen, as well as
coordinating its Work with all work of others at the Project site, so that its Work or the work of
others shall not be delayed or impaired by any act or omission by Construction Contractor or
anyone for whom Construction Contractor is liable. Unless expressly noted otherwise in the
Contract Documents, Construction Contractor shall be solely responsible for all construction
means, methods, techniques, sequences, and procedures, as well as coordination of all portions
of the Work under the Contract Documents, and the coordination of Owner’s suppliers and
contractors as set forth in Section 14 herein.

11.2 Should Construction Contractor be obstructed or delayed in the prosecution of or
completion of the Work as a result of unforeseeable causes beyond the control of Construction
Contractor, and not due to its fault or neglect, including but not restricted to acts of God or of
the public enemy, acts of government, fires, floods, epidemics, quarantine regulation, strikes,
lockouts, unusually severe weather conditions by comparison with the ten-year POLK County,
Florida, average not reasonably anticipatable, Construction Contractor shall notify Owner and
Design Professional in writing within seven (7) calendar days after the commencement of such
delay, stating the cause or causes thereof, or be deemed to have waived any right which
Construction Contractor may have had to request a time extension.

11.2.1 Owner shall have the right, at any time, whether or not Construction
Contractor is behind schedule, to order Construction Contractor to accelerate its Work. In the
event that Owner orders Construction Contractor to accelerate its Work and Construction
Contractor (1) is not behind schedule and (i1) believes that acceleration will increase the cost
of performance, Construction Contractor, shall be required to submit a Claim for increase
pursuant to Section 13 of this Agreement. Any such claim shall be based exclusively and
solely on actual and direct increased field costs associated with the acceleration. If the work
is behind schedule all costs associated with accelerating the schedule shall be borne solely by
the Construction Contractor.

11.3 If Construction Contractor encounters on the Project site any materials reasonably
believed by Construction Contractor to be petroleum or petroleum related products or other
hazardous or toxic substances which have not been rendered harmless, Construction Contractor
immediately shall (i) stop Work in the area affected and (ii) report the condition to Owner in
writing. If the Work is so stopped and hazardous material is found, the Work in the affected
area shall not thereafter be resumed except by Change Order. Any such Change Order shall



include, but not be limited to, an adjustment to the Contract Time as appropriate. If no
hazardous material is found after the Work is stopped, no Change Order is required to resume
the Work in the affected area. Further, if the hazardous material was generated or caused by
Construction Contractor or any of its employees, agents, subcontractors, or material suppliers,
no Change Order will be required for an adjustment in the Contract Time and Construction
Contractor shall indemnify Owner and hold Owner harmless for any costs incurred by Owner
with respect to such hazardous material.

11.4 No interruption, interference, inefficiency, suspension or delay in the
commencement or progress of the Work from any cause whatever, including those for which
Owner and Design Professional may be responsible, in whole or in part, shall relieve
Construction Contractor of its duty to perform or give rise to any right to damages or additional
compensation from Owner. Construction Contractor expressly acknowledges and agrees that it
shall receive no damages for delay. Construction Contractor’s sole remedy, if any, against
Owner will be the right to seek an extension to the Contract Time; provided, however, the
granting of any such time extension shall not be a condition precedent to the aforementioned
“No Damage For Delay” provision. This paragraph shall expressly apply to claims for early
completion, as well as to claims based on late completion. Notwithstanding the foregoing, if the
Work is delayed due to the fault or neglect of Owner or anyone for whom Owner is liable, and
such delays have a cumulative total of more than twenty-one (21) calendar days, Construction
Contractor may make a claim for its actual and direct delay damages accruing after said twenty-
one (21) calendar days. Provided, however, Construction Contractor expressly acknowledges
and agrees that its actual and direct delay damages shall not exceed $1000 per calendar day. In
no event shall Owner be liable to Construction Contractor whether in contract, warranty, tort
(including negligence or strict liability) or otherwise for any acceleration, soft costs, lost profits,
special, indirect, incidental, or consequential damages of any kind or nature whatsoever.

12. CHANGES IN THE WORK

12.1 Owner shall have the right at any time during the progress of the Work to increase
or decrease the Work. Promptly after being notified of a change, but in no event more than
fourteen (14) days after its receipt of such notification (unless Owner has agreed in writing to a
longer period of time), Construction Contractor shall submit an itemized estimate of any cost or
time increases or savings it foresees as a result of the change. Except in an emergency
endangering life or property, or for minor changes ordered by Design Professional, no addition
or changes to the Work shall be made except upon written order of Owner, and Owner shall not
be liable to Construction Contractor for any increased compensation or adjustment to the
Contract Time without such written order. No officer, employee or agent of Owner is
authorized to direct any extra or changed work orally.

12.2 A Change Order, in the form attached as Exhibit H to the Agreement, shall be
prepared by Construction Contractor, reviewed by Design Professional and Owner, and
executed promptly by the parties after an agreement is reached between Construction Contractor
and Owner concerning the requested changes. Construction Contractor shall promptly perform
changes authorized by duly executed Change Orders.



12.2.1. Increase in Cost of Work.

12.2.1.1 Ifthe cost is increased by Change Order, the Owner shall pay the
Construction Contractor the aggregate net cost directly paid by the Construction Contractor to
subcontractors or suppliers for the performance of the Work. Such costs shall be charged at the
lowest price available to the Construction Contractor but in no event shall such costs exceed
competitive costs available from other subcontractors, suppliers, manufacturers and distributors in
the area of the Project site. Full documentation of all Costs shall be included in the itemized cost
estimate, including labor by hours and rate, materials, supplies, taxes and insurance, plus any
other documentation required to allow the Owner to properly evaluate the cost estimate.

12.2.1.2 Change Order Fee shall mean the full amount of compensation,
both direct and indirect, including without limitation all overhead, profit and general conditions,
to be paid to Construction Contractor and Subcontractors or Sub-Subcontractors. The Change
Order Fee shall be a fixed percentage based on the Cost of the Work (excluding Bonds and
Insurance Costs). The Change Order Fee shall be computed as follows:

12.2.1.2.1 Ten percent (10%) of that portion of the Work to be
performed by a Subcontractor with its own forces, plus five percent (5%) for the Construction
Contractor. Total combined Change Order Fee shall not exceed fifteen percent (15%).

12.2.1.2.2 Ten percent (10%) of that portion of the Work to be
performed by a Sub-Subcontractor with its own forces , or any lower tier of subcontractor, plus
five percent (5%) for the Subcontractor, plus five percent (5%) for the Construction Contractor.
Total combined Change Order Fee for Construction Contractor, Subcontractor and all Sub-
Subcontractors shall not exceed twenty percent (20%).

12.2.2 Decrease in Cost of Work.

12.2.2.1 If the Cost of the Work is decreased by Change Order, payment
due from the Owner to Construction Contractor shall be reduced by the amount the Construction
Contractor is no longer obligated to pay subcontractors or suppliers for performance of the Work.
If a Contingency line item has been established as part of the GMP, decreases in the Cost of Work
shall accrue to the Contingency line item for the benefit of the Owner.

12.2.3 Increase in Time.

12.2.3.1 If as a result of an increase or decrease in the Work Construction
Contractor requests an adjustment to the Contract Time, such adjustment to the Contract Time
will only be considered when accompanied by a Critical Path Method (CPM) schedule and other
such supporting documentation as required by the Owner to evaluate such request. The Cost of
the Work will be adjusted as described in 12.2.1 and 12.2.2 above, however, additional General
Condition Costs may be paid the Construction Contractor provided an increase in General
Conditions Costs can be documented and supported. In no case shall the additional General
Conditions Costs allowed exceed the daily rate as calculated from the General Conditions Costs
contained in the originally approved GMP divided by the originally approved Contract Time.



12.3 If Owner and Construction Contractor are unable to agree on a Change Order for
the requested change, Construction Contractor shall, nevertheless, promptly perform the change
as directed by Owner in a written Construction Change Directive (Exhibit H.2). In that event,
the Contract Amount and Contract Time shall be adjusted as directed by Owner. If
Construction Contractor disagrees with Owner’s adjustment determination, Construction
Contractor must make a claim pursuant to Section 13 of these General Conditions or else be
deemed to have waived any claim it might otherwise have had on that matter.

12.4  Owner shall have the right to conduct an audit of Construction Contractor’s books
and records, as well as those of its subcontractors and suppliers, to verify the accuracy of
Construction Contractor’s claim with respect to Construction Contractor’s costs associated with
any Change Order or Construction Change Directive.

12.5 Design Professional may direct Construction Contractor to make nonmaterial
changes to the Work, so long as such changes do not require or result in any adjustment to the
Contract Amount, Contract Time or Project quality, and are generally within the scope of the
Work. All such changes must be evidenced by a written order from Design Professional to
Construction Contractor, with a copy to Owner. Construction Contractor shall comply with all
such orders.

12.6 Each Change Order provides for full compensation for the changed Work,
including both Contract Cost and Contract Time. The Construction Contractor by signing said
Change Order hereby releases the Owner from any and all liability under the Contract for
further equitable adjustment attributable to the modification.

12.7 The use of Owner’s Construction Contingency shall be authorized by a Pricing
Bulletin, in the form attached as Exhibit H.1 to the Agreement, executed by the Construction
Contractor, Design Professional and Owner. All provisions of Paragraphs 12.1 through 12.6
shall apply to a Pricing Bulletin approved and executed for use of contingency funds, and the
Pricing Bulletin shall be considered a Change Order for this specific use of contingency funds.

13. CLAIMS AND DISPUTES

13.1 The term “Claim” as used herein shall mean any and all demands made by one
party hereunder against the other party, whether such demand be for money, time or the
assertion of any right or obligation that arises out of the Contract Documents.

13.2 Initial notice of Claims by Construction Contractor shall be made in writing to
Owner and D