CONDUCTING A MANIFESTATION DETERMINATION REVIEW (MDR)

1. Conduct MDR When Misconduct Results in Change of Placement: Whenever an action involving a removal that constitutes a change of placement for a student with a disability is contemplated, a manifestation determination review is required. Once you have determined that a change of placement will occur, the parent must be notified of that decision and provided the procedural safeguards notice. The MDR must be held, immediately if possible, but no later than 10 school days after you’ve determined that a change of placement will occur.

2.
 Create MDR Team: Under IDEA 1997, MDRs had to be conducted by the student’s IEP team and “other qualified personnel,” which could include a school guidance counselor or others. IDEA 2004 has changed this. Now, the district and the parents will decide together which “relevant members of the IEP Team” will participate with district officials and the parents in the MDR. There’s no mention in IDEA 2004 of “other qualified personnel.” 

3.
Consider Relevant Information About Student’s Behavior: The information your team must consider during the review is potentially more limited under IDEA 2004 than it was under IDEA 1997. Under IDEA 1997, the team had to consider “all relevant information,” including:

· Evaluation and diagnostic results, including results provided by the student’s parents;

· Other relevant information provided by the student’s parents;

· Observations of the student; and 

· The student’s IEP and placement.

IDEA 2004 has inserted some limiting language into these provisions and has shortened the list of information required. First, IDEA 2004 has changed your team’s obligation to review “all relevant information” to the obligation to review “all relevant information in the student’s file.” This language change could enable districts to keep information that wasn’t already in the student’s file, at the time of the misconduct, from being considered during the MDR, unless it falls within one of the categories of information listed below. Also, the specific list of information the MDR team must consider is shorter. IDEA 2004’s list includes only: 

· The student’s IEP;

· Any teacher observations; and 

· Any relevant information provided by the parents

So, the requirements that your team review evaluation and diagnostic results, as well as the student’s placement have been removed. And where IDEA 1997 potentially required your team to review anyone’s observations of the student, IDEA 2004 now requires review of only teacher observations. 

4. Determine Whether the Student’s Disability Caused the Misconduct: The first determination your team must make at the MDR is whether the student’s disability caused, or had a direct and substantial relationship to, the misconduct. If you determine that the student’s misconduct was a manifestation of his or her disabilities, then you can’t discipline the student or otherwise change his or her placement. When making this determination, look to the causal relationship between the disabilities and the misconduct. For example, if a student who has Tourette’s Syndrome makes inappropriate remarks, you probably would not be able to discipline this student because there’s a direct relationship between that disability and that kind of misconduct. If, however, a student with Asperger’s Syndrome makes violent threats and the parents claim that the student’s syndrome caused him to make threats, the parents would have a difficult time proving that there is a direct relationship. The relationship would have to be more direct. The Asperger’s may cause social alienation, but social alienation doesn’t directly lead to threats. 

The MDR team will conduct the inquiry by asking two questions:

1. Did the disability cause, or have a direct and substantial relationship to, the misconduct?

1. Did the district’s failure to implement the IEP cause the misconduct?

Keep in mind that many parents will view a change of placement as a major setback to their protection of their child’s rights. Your team should carefully listen to the parents’ side of the story and let them explain why they believe that the misconduct was caused by the disability. Remember that every child with a disability is unique and misconduct can manifest itself in different ways. 

5.
Determine Whether District’s Failure to Implement IEP Caused the Misconduct: If your team has determined that the disability didn’t cause the misconduct, your team must next determine whether the district’s failure to implement the student’s IEP caused the misconduct. First your team should look at whether the student’s teachers followed his or her IEP. Then, check whether these failures would have led to the misconduct. IDEA 2004 no longer prompts your team to examine whether the IEP or placement was appropriate ( just whether teachers were following the IEP. 

Under IDEA 1997, parents could show that a student’s conduct was a manifestation if they could show that the current IEP wasn’t appropriate, as related to the misconduct. With IDEA 2004, the parent must prove that the conduct is a (direct result( of the district’s failure to implement the IEP. So, for example, if the teacher of the student with Asperger’s Syndrome wasn’t following the recommendations in the student’s behavioral intervention plan (BIP) and he became frustrated right before he made the threat, the parents may have a good case for proving that the misconduct was a manifestation. But if they can’t show this causal relationship, they won’t be able to show that the conduct was a manifestation of his disability. 

6.
Determine Whether Misconduct Was Manifestation of Disabilities: Based on your findings in Rules #1-5, your team must determine whether the student’s misconduct was a manifestation of his or her disabilities. 
Remember that if parents challenge your determination, you no longer have the burden of showing that the student’s misconduct wasn’t a manifestation of his or her disabilities. But it is important to write down your findings from Rules #1-5 above.

The team’s decision doesn’t have to be unanimous. But the team should attempt to reach a consensus. If only the parents object to the determination, the district should note the objection, but may carry through with the determination of the other team members. 

7.
Don’t Discipline or Remove Student if You Determine Misconduct Was Manifestation of Disabilities: If your team determines that the student’s misconduct was a manifestation of his or her disabilities, you should not impose the long-term suspension or expulsion. 

IDEA 2004 says that, if your team had not created a BIP before the student’s misconduct, it must develop a BIP by conducting a functional behavioral assessment (FBA) of the student. If the student already had a BIP at the time of the misconduct, the IEP team must review it and decide whether to modify it to address the misconduct. 

Under IDEA 1997, the time frame for conducting the FBA and/or developing or modifying the BIP was the same as the time frame for conducting the MDR. That is, they both had to be done within 10 days of taking the disciplinary action. Now, under IDEA 2004, the FBA and BIP requirements kick in only after the MDR team has determined that the misconduct was a manifestation. 

Also, with the exception of removals related to drugs, weapons, and serious bodily injury, if the MDR team finds that the student’s misconduct was a manifestation, the student must be returned to the educational placement he or she was in before the change of placement. But, if the school and the parents agree during modification of the BIP that it’s best to change the student’s placement, then the student doesn’t need to be returned to the original placement. 

8. Discipline Student if You Determine Misconduct Wasn’t Manifestation of Disabilities: If the MDR team finds no manifestation, IDEA 2004 allows the district to change the student’s placement for more than 10 school days and apply the same disciplinary procedures to that student as those that apply to students without disabilities. But, during any such change of placement, the district must continue to provide the student a free appropriate public education that will enable the student to:

· Continue participating in the general curriculum (though in the alternative setting); and 

· Progress toward meeting the goals in the student’s IEP.

Also, if it is appropriate, the IEP team should conduct an FBA and develop and/or modify a BIP for the student designed to prevent future instances of the misconduct. 
NOTE: Remember that, under IDEA 2004, your school is permitted to remove a student with a disability to an “alternative educational setting” for up to 45 days without regard to whether the misconduct is a manifestation of the student’s disability in cases where the student: 1) had a weapon or drugs in school or at a school function, or 2) inflicted “serious bodily injury” upon another person while at school or a school function. 
