Addendum to ITB 27-001 Food Bid

ADDENDUM: CLARIFICATION OF REMEDIES AND PERFORMANCE EXPECTATIONS

HCSD values a collaborative and solution-oriented relationship with its Vendors and recognizes that certain circumstances affecting product availability and delivery performance may be outside of the Vendor’s control. This addendum is intended to clarify the application of remedies outlined in the Invitation to Bid (ITB) and to ensure fair and reasonable administration of performance standards. This addendum reflects HCSD’s commitment to fairness, transparency, and strong vendor partnerships while maintaining accountability for consistent service performance.


I. REMEDY FOR NON-PERFORMANCE/TERMINATION OF AGREEMENT, CONTRACT, OR AWARD	
In the event that a vendor does not perform according to the standards and conditions described in this ITB that is made a part of the contract with HCSD, HCSD may take measures to remedy the default. The optional remedies for non-performance are listed below. HCSD and Vendor agree that the damages caused by a breach of the ITB terms incorporated into a subsequent contract are difficult or impossible of estimation due to labor costs and costs to cure when Vendor does not deliver as stated in the ITB and Vendor acceptance.  In order to provide for damages and estimate a reasonable probable loss, HCSD and Vendor agree to the following damage calculation as an optional remedy for the Vendor’s breach.

A. Damages - Compensation for damages will be issued as a credit within 15 days. Payment for insufficient fill rates will be provided by check within 30 days of notification.

Fill Rate: The District will evaluate the Bidder’s monthly fill rate on a per-item basis. Unless otherwise mutually agreed to in writing by the District and the Bidder, the following formula will be used to calculate the fill rate percentage for each individual item: Fill Rate % = [1 – (Cases Outed ÷ Cases Ordered)] × 100.

For purposes of this calculation, cases ordered will be determined using purchase order data transmitted from District’s software and uploaded into the Bidder’s ordering system. Cases outed must be reported by the Bidder and must reflect items that were ordered but not delivered. Substituted items cannot be included in the fill rate calculation. Substitutions must also be excluded from any outage report submitted by the Bidder. The District reserves the right to verify all reported data used in the fill rate calculation. 

Calculation example: 175 cases of Chicken Nuggets ordered and 25 cases are outed: Fill Rate % = [1 – (25 ÷ 175)] × 100 = 85.71%

Should an item’s fill rate drop below 95% fill rate (as shown in the example above), Vendor may be assessed liquidated damages up to 20% of cost for the original unfilled orders. 

Calculation example: 20% (25 outed cases x $100 per case) = $500 assessed penalty

Non-Delivery: In the event that a delivery does not occur at all on the scheduled delivery day, the Vendor may be assessed damages for up to 20% of the cost of the missing order for each school that did not receive a delivery.

If federal reimbursement is lost due to missing or late deliveries, HCSD may require Vendor to pay a dollar amount equal to the cost of the product, the reimbursement lost, and any fines imposed on HCSD. Vendor will be responsible for any fees assessed without regard for Vendor’s supplier issues causing the damages. HCSD reserves the right to place a Vendor’s name on an ineligible source list and restrict the company or any representative of the company from participating in future solicitations with the HCSD.


I. REMEDY FOR NON-PERFORMANCE/TERMINATION OF AGREEMENT, CONTRACT, OR AWARD	
In the event that a vendor does not perform according to the standards and conditions described in this ITB that is made a part of the contract with HCSD, HCSD may take measures to remedy the default. The optional remedies for non-performance are listed below. HCSD and Vendor agree that the damages caused by a breach of the ITB terms incorporated into a subsequent contract are difficult or impossible of estimation due to labor costs and costs to cure when Vendor does not deliver as stated in the ITB and Vendor acceptance.  In order to provide for damages and estimate a reasonable probable loss, HCSD and Vendor agree to the following damage calculation as an optional remedy for the Vendor’s breach.

A. Damages 
1. Defective Products: 
a. Product is picked up by Vendor, or agreed to be discarded.
b. Compensation in the amount of the value of the product will be issued as a credit within 15 days.

2. Fill Rate: 
a. Evaluation of Fill Rate: 
i. The District will evaluate the Bidder’s monthly fill rate on a per-item basis. Unless otherwise mutually agreed to in writing by the District and the Bidder, the following formula will be used to calculate the fill rate percentage for each individual item: Fill Rate % = [1 – (Cases Outed ÷ Cases Ordered)] × 100. For purposes of this calculation, cases ordered will be determined using purchase order data transmitted from District’s software and uploaded into the Bidder’s ordering system. Cases outed must be reported by the Bidder and must reflect items that were ordered but not delivered. Substituted items cannot be included in the fill rate calculation. Substitutions must also be excluded from any outage report submitted by the Bidder. The District reserves the right to verify all reported data used in the fill rate calculation. 
· Fill Rate calculation example: 175 cases of Chicken Nuggets ordered and 25 cases are outed: Fill Rate % = [1 – (25 ÷ 175)] × 100 = 85.71%
ii. The Fill Rate Tracking Spreadsheet will be reviewed at the end of each month to determine fill rate percentages for the month. 
iii. Backorders are not allowed.  
b. Assessment of Damages: Liquidated damages may be assessed on the second incident of an item’s monthly fill rate falling below the threshold of 95%. Payment for these damages will be provided by check within 30 days of notification.
· Damages calculation example: 10% (25 outed cases x $100 per case) = $250 assessed penalty
c. Fill Rate Considerations
i. Recovery: If a product that was previously “outed” is delivered within 48 hours of the original scheduled delivery, it will not negatively impact the Vendor’s fill rate calculation. 
ii. Forecasting and Usage Variances: HCSD will provide projected menu cycles and estimated product usage quantities to assist Vendors in planning inventory. In the event that actual usage significantly exceeds forecasted quantities, and the Vendor is unable to meet demand due to reliance on HCSD’s estimates, financial penalties will not be assessed.
iii. Product Priority and Impact: HCSD recognizes that not all product shortages have the same operational impact. Greater consideration will be given to critical menu items, such as entrée components, which directly affect the ability of schools to serve reimbursable meals. Less critical items (e.g., spices, seasonings, or minor ingredients) may be evaluated with greater flexibility.
iv. Intent of Financial Remedies: The intent of financial remedies is not punitive, but to address ongoing or repeated performance issues that significantly disrupt school operations. Remedies will generally be applied in cases where consistent product shortages or delivery failures create challenges for schools in executing planned menus.
v. Transparency and Monitoring: To promote transparency and ongoing communication, HCSD plans to maintain a Fill Rate tracking spreadsheet via Google Sheets. Vendors will be granted access to this document to review performance metrics in real time and address any concerns proactively. In addition, HCSD and the Vendor will participate in a monthly meeting to review fill rate performance, discuss any challenges, and collaborate on solutions to support continuous improvement.
vi. Lost Federal Reimbursement: If federal reimbursement is lost due to missing or late deliveries where a school does not have inventory adequate to serve reimbursable meals, HCSD may require Vendor to pay a dollar amount equal to the cost of the product, the reimbursement lost, and any fines imposed on HCSD. HCSD reserves the right to place a Vendor’s name on an ineligible source list and restrict the company or any representative of the company from participating in future solicitations with the HCSD.
vii. Circumstances Beyond Vendor Control: Financial penalties shall not be assessed for non-performance resulting from documented circumstances beyond the Vendor’s control. These may include, but are not limited to:
· Production issues, delivery delays or shortages on the part of the manufacturer (with supporting documentation provided by the manufacturer) 
· Acts of God, including severe weather events that prevent or delay deliveries 
· Unforeseen mechanical failures of delivery vehicles 
· Other verifiable and uncontrollable disruptions to the supply chain 
The Vendor is expected to communicate such events promptly and provide appropriate documentation when applicable.
