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OSBA Model Sample Policy

GCBDA/GDBDA-AR(1)

~ Q

Reviewed:

Family Leave-Oregon *
(Version 2)
{Highly recommended.administrative regulation (AR). The law does not require districts to have this information in an AR, but
o follow the law. Having an AR in place can assist with compliance. This AR is intended for districts
nd 50 employees. If the district does not have 25 employees, the district should not use this AR.}

Employee Eligibility

FMLA benefits are available:to.employees who have been employed by the district for at least 12 months,
have worked at least 1,250 during the past 12-month period and work at a worksite that employs 50
district employees withi s of the worksite.!

Generally, in order for an employee to be eligible for the benefits under OFLA, the employee must work
an average of 25 hours or more per week during the 180 calendar days immediately prior to the first day of
the start of the requested leave.? For p a] leave purposes, an employee becomes eligible upon
completing at least 180 days immedia ceding the date on which the parental leave begins: there is
no minimum average number of hour orked per week.

An employee is eligible to take leave for purposes of OFLA during a period of time covered by a public
health emergency except:

1.  Anemployee who has worked for the distr wer than 30 days immediately before the date on

which the family leave would commence; or

2. Anemployee who has worked for the district for an average of fewer than 25 hours per week in the
30 days immediately before the date on which the family leave would commence.

An employee of the district is eligible to take leave for purpos FLA if the employee:
1. Separates from employment with the district, irrespective of any reason:

a. Iseligible to take leave OFLA at the time the employee sepa
b.  Isreemployed by the district within 180 days of separation fi

2. Iseligible to take OFLA leave:

a. At the beginning of a temporary cessation of scheduled hours of 180 days or less; and

! While the district is subject to FMLA, the district does not have any eligible employees. Consequent! FMLA eligibility

language has been omitted from this AR.

2 The requirements of OFLA do not apply to any employer offering eligible employees a nondiscriminatory cafeteria plan, as
defined by section 125 of the Internal Revenue Code of 1986, which provides as one of its options employee leave at least as
generous as the leave required by OFLA.
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b.  Returns to work at the end of the temporary cessation of scheduled hours of 180 days or less.

A leave taken by the employee within any one-year period continues to count against the length
> of OFLA leave the employee is entitled. The amount of time that an employee is deemed to have
ed for the district prior to a break in service due to a separation from employment or a temporary
cessation of scheduled hours shall be restored to the employee when the employee is reemployed by the
district within 180 days of separation from employment or when the employee returns to work at the end
of the tempor ation of scheduled hours of 180 days or less.

An employee s previously qualified for and has taken some portion of OFLA leave, may request
additional O leave within the same leave year. In such instances, the employee must requalify as an
eligible employee for each additional leave requested unless one of the following exceptions apply:

1.  Anemployee takin
some or all of 12 w
leave year;

order, some or all of 12 weeks of OFLA pregnancy disability leave and
OFLA leave for any other purpose, need not requalify leave in the same

2. Anemployee who has taken 12 weeks of parental leave need not requalify to take an additional 12
weeks in the same leave year for sick child leave;

us health condition for the employee or a family member need
n in this leave year for the same reason;

3.  Anemployee granted leave for
not requalify if additional leav

4. An employee unable to work because of a disabling compensable injury® need not requalify in order
to use OFLA leave following a period the employee is off work due to the compensable injury; and

leave to care for a family member who dies
not requalify to take leave for the death of that

5.  Anemployee who has taken serious health
during the employee’s serious health cond
family member.

OMFLA applies to employees who work an average of at least 20 hours per week. There is no minimum
number of days worked when determining employee eligibili OMFLA.

In determining if an employee has been employed for the pre 80 calendar days, the district must
consider days, paid or unpaid, an employee is maintained on payroll Full-time public school teachers who
have been maintained on payroll by the district for 180 consecutive calendar days are thereafter deemed to
have been employed for an average of at least 25 hours per week during the 180 days immediately
preceding the start date of the OFLA leave.

In determining average workweek, the employer must count the actual ho ked using the Fair Labor

Standards Act (FLSA) guidelines.

Qualifying Reason

Eligible employees may access OFLA for the following reasons:

3 As defined in ORS 656.005.
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1.  Serious health condition of the employee or the employee’s covered family member. Serious health
condition means:

An illness, injury, impairment or physical or mental condition that requires inpatient care in a
hospital, hospice or residential medical care facility;

b.  Anillness, disease or condition that in the medical judgement of the treating health care
provider poses an imminent danger of death, is terminal in prognosis with a reasonable

y of death in the near future, or requires constant care;

jod of disability due to pregnancy, or period of absence for prenatal care; or

d.  Any petiod of absence for the donation of a body part, organ or tissue, including preoperative
or diagnostic services, surgery, post-operative treatment and recovery.*

2. Parental leave (separate.from eligible leave as a result of the child’s serious health condition):

a.  Bonding with and the care for the employee’s newborn (within 12 months following birth);

b.  Bonding with and the care for a newly adopted child or newly placed child in foster care under
the age of 18 (within 12 months of placement);

c.  Care for a newly adopted child or newly placed child in foster care over 18 years of age who is
incapable of self-care becauseof a physical or mental impairment (within 12 months of
placement);

d.  Time to effectuate the leg
adoption of a child.

rocess required for placement of a child in foster care or the

3. Sick Child Leave: leave for non-serious health conditions of the employee’s child. For OFLA, sick
child leave includes absence to care for an e e’s child whose school or child care provider has
been closed® in conjunction with a statewide public health emergency declared by a public health
official.®

4.  Bereavement Leave: leave related to the death of a covered family member.”

nding time with a spouse or domestic
pending call or order to active duty, or

5.  Eligible employees may access OMFLA for the purpos
partner who is in the military and has been notified of a
who has been deployed during a period of military con

4 This definition is from ORS 659A.150(7). A more detailed definition is available in OA 39.009-0210(22).

5 “Closure” for the purpose of sick child leave during a statewide public health emergené ed by a public health official
means a closure that is ongoing, intermittent, or recurring and restricts physical access to the child’s school or child care
provider. OAR 839-009-0210(4).

S The district may request verification of the need for sick child leave due to a closure during a statew

Verification may include:

1. The name of the child being cared for;

2. The name of the school or child care provider that has closed or become unavailable;

3. A statement from the employee that no other family member of the child is willing and able to care for the child; and

4, With the care of a child older than 14, a statement that special circumstances exist requiring the employee to provide care to
the child during daylight hours.

7 Bereavement leave under OFLA must be completed within 60 days of when the employee received notice of the death.

ncy.
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6.  The eligibility of an employee who takes multiple leaves for different qualified reasons during the
ame leave year may be reconfirmed at the start of each qualified leave requested.

10ons

Family member:

a.  For the purposes of OFLA, “family member” means:

ouse or domestic partner;

ild or the child’s spouse or domestic partner;

Parent or the parent’s spouse or domestic partner;

Sibling or stepsibling, or the sibling’s or stepsibling’s spouse or domestic partner;
r the grandparent’s spouse or domestic partner;

e grandchild’s spouse or domestic partner; or

elated by blood or affinity whose close association with a covered
e equivalent of a family relationship.®

2. Child:

d” means a biological or adopted child, a child in foster care
or stepchild of the emplo e child of the employee’s domestic partner, or a child with
whom the employee is or Was in a relationship of “in loco parentis”.

b.  For the purposes of parental and sick child leave under OFLA, the child must be under the age
of 18 or an adult dependent child substantially limited by a physical or mental impairment.

a.  For the purposes of OFL \

3.  Inloco parentis:

a.  For the purposes of OFLA, “in loco parentis” means person in the place of the parent, having
financial or day-to-day responsibility for the care of a child. A legal or biological relationship
is not required.

4.  Public health emergency:

8 «Affinity” means a relationship for which there is a significant personal bond that, when examined under the totality of the
circumstances, is like a family relationship. This bond may be demonstrated by, but is n itéd to the following factors, with
no single factor being determinative:

a. Shared personal financial responsibility, including shared leases, common ownership-of real or personal property, joint

liability for bills or beneficiary designations;

b. Emergency contact designation of the employee by the other individual in the relationship or the emergency contact
designation of the other individual in the relationship by the employee; -

c. The expectation to provide care because of the relationship or the prior provision of care;
d. Cohabitation and its duration and purpose;

e. Geographic proximity; and

f.  Any other factor that demonstrates the existence of a family-like relationship.
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For OFLA a public health emergency means;

A public health emergency declared under ORS 433.441.
An emergency declared under ORS 401.165 if related to a public health emergency as defined
in ORS 433.442.

Leave Period

For the purp lculating an employee’s leave period, the district will use [the calendar year] [any
fixed 12-mo e year”] [the 12-month period measured forward from the date the employee’s leave
begins] [a “rolling”? 12-month period measured backward from the date the employee uses any family and
medical leave][a period of 52 consecutive weeks beginning on the Sunday immediately preceding the date
on which family leave commences]{9}. The same method for calculating the one-year period for OFLA
leave entitlement shall be r all employees. However, in all instances, the leave period for the
purposes of shall be depe n the start of any such leave regardless of the district’s designated leave

period described above.

Leave Duration

For the purposes of OFLA, an eligiblezemployee is generally entitled to a total of 12 weeks of qualified
leave during the designated leave per Towever, an employee may be entitled to an additional, full 12
weeks of parental leave during the designated leave period following the birth of a child regardless of how
much OFLA qualified leave the employee has taken prior to the birth of such child during the designated
leave period. Likewise, an employee who uses the full 12 weeks of parental leave during the designated
leave period, will be entitled to an additional 12 weeks of sick child leave under OFLA. 10 OFLA does not
combine the leave entitlement for spouses working for the district. Under OFLA, family members who

work for the district may be restricted from takin ent OFLA qualified leave.'!

For the purposes of OMFLA, an eligible employee is entitled to 14 days of leave per call or order to active
duty or notification of a leave from deployment. When an employee also meets the eligibility requirements
of OFLA, the duration of the OMFLA leave counts toward that.employee’s leave entitlement during the

designated leave period.

For the purpose of tracking the number of leave hours an eligible employee is entitled and/or has used
during each week of the employee’s leave, leave entitlement is calculated by multiplying the number of
hours the eligible employee normally works per week by 12'2. If an employee’s schedule varies from

{° Beginning July 1, 2024, districts are required to use the final bracketed option for OF oses. See SB 999 (2023). Prior
to making a change to the leave period calculation, 60 days’ notice must be provided to employees.}

19 Gjck child leave under OFLA need not be provided if another family member, including a noncustodial biological parent, is
willing and able to care for the child.

11 Exceptions to the ability to require family members from taking OFLA qualified leave at different
employee is caring for the other employee who has a serious medical condition; 2) one employee is ¢ child with a
serious medical condition when the other employee is suffering a serious medical condition; 3) each ber is suffering
a serious medical condition; 4) each family member wants to take Bereavement Leave under OFLA; and 5) the employer allows
the family members to take concurrent leave.

hen 1)

12 For example, an employee normally employed to work 30 hours per week is entitled to 12 times 30 hours, or a total of 360
hours of leave.
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week-to-week, a weekly average of the hours worked over the 12 months worked prior to the beginning of
the leave period shall be used for calculating the employee’s normal workweek!3. If an employee takes
ttent or reduced work schedule leave, only the actual number of hours of leave taken may be
toward the 12 weeks of leave to which the employee is entitled.

Intermittent Leave

With the exception of parental leave which must be taken in one continuous block of time, an eligible
employee is under OFLA to take intermittent leave for any qualifying reason.

Intermittent leave is'taken in multiple blocks of time (i.e., hours, days, weeks, etc.) rather than in one
continuous block of time and/or requiring an altered or reduced work schedule. For OFLA this includes
but is not limited to sick child leave taken requiring an altered or reduced work schedule because the
intermittent or recurring closurewof a child’s school or child care provider due to a statewide public health
emergency declared by

When an exempt employee is eligible for OFLA but not FMLA leave, and the employee takes intermittent
leave in blocks of less than one day, the district will jeopardize the employee’s exempt status if the district
reduces the employee’s salary for the party-day absence.

An employee’s intermittent leave tim etermined by calculating the difference between the employee’s
normal work schedule and the number of hours the employee actually works during the leave period. The
result of such calculation is credited against the eligible employee’s leave entitlement.

Holidays or days in which the district is not in ope
intermittent OFLA leave period unless the empl
day.

, are not counted against the eligible employee’s
s.scheduled and expected to work on any such

Alternate Work Assignment

The district may transfer an employee recovering from a serio
which accommodates the serious health condition provided:

th condition to an alternate position

1.  The employee accepts the position voluntarily and without coercion;
2. The transfer is temporary, lasts no longer than necessary and has equivalent pay and benefits;

3.  The transfer is compliant with any applicable collective bargaining ent;

4. The transfer is compliant with state and federal law, including but not limited to the applicable
protections provided for in OFLA; and

5. The transfer is not used to discourage the employee from taking OFLA leave f ious health

condition or to create a hardship for the employee.

13 For example, an employee working an average of 25 hours per week is entitled to 12 times 25 hours, or a total of 300 hours of
leave.
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The district may transfer an eligible employee who is on intermittent OFLA leave to another position with
the same or different duties to accommodate the leave, provided:

e employee accepts the transfer position voluntarily and without coercion;

The transfer is temporary, lasts no longer than necessary to accommodate the leave and has
equivalent pay and benefits;

3. ompliant with any applicable collective bargaining agreements;

4. ompliant with state and federal law, including but not limited to the applicable
protections prov1ded for in OFLA;

5. The transfer to an alternate position is used only when there is no other reasonable option available

that would allow th ee to use intermittent leave or reduced work schedule; and

6.  The transfer is not usedito discourage the employee from taking intermittent or reduced work
schedule leave, or to create a hardship for the employee.

alternative position to accommodate the employee’s serious
health condition, and as a result the e e works fewer hours than the employee was working in the
original position, the employee’s OFLLA leave time is determined by calculating the difference between the
employee’s normal work schedule and'the number of hours the employee actually works during the leave
period.

If an eligible employee is transferred

When an employee is transferred to alternate positi . described above but such transfer does not result
in a reduced schedule, time worked in any such position shall not be considered for the purpose
of OFLA leave. An employee working in an alte ition retains the right to return to the employee’s
original position unless all OFLA leave taken in tha cave year plus the period of time worked in the

alternate position exceeds 12 weeks.

Special Rules for School Employees

For the purposes of OFLA, “school employee” means emplo ployed principally as instructors in
public kindergartens, elementary schools, secondary schools or education service districts.

with the next semester is
e school employee will
eive if they had been

OFLA leave that is taken for a period that ends with the school year and b
considered consecutive rather than intermittent. In any such situation, the
receive any benefits during the break period that employees would norm
working at the end of the school year.

1.  Foreseeable Intermittent Leave Exceeding 20 Percent of Working Days

When the qualified leave is foreseeable, will encompass more than 20 percent of t
employee’s regular work schedule during the leave period, and the purpose of st
for a family member with a serious medical condition, for a servicemember with a serious medical
condition or because of the employee’s own serious medical condition, the district may require the
eligible school employee to:
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a.  Take leave for a period or periods of a particular duration, not greater than the duration of the
planned treatment; or

Temporarily transfer the eligible school employee to an alternate position for which the
employee is qualified, which has equivalent pay and benefits and which better accommodates
recurring periods of leave than the employee’s original position.

2. Limitation on Leave Near the End of the School Year

When

le school employee requests leave near the end of the school year, the district may
require i

a.  When the qualified leave begins more than five weeks before the end of the school year:

(1)  For the purposes of OFLA leave, if the reason for the leave is because of the eligible
school em e’s own serious health condition, the eligible school employee may be
required t ain on leave until the end of the school year, provided:

(a) The leave will last at least three weeks; and
(b) The employee’s return to work would occur within three weeks of the end of the
school year.

b.  For the purposes of OFLA leave, when the qualified leave begins within five weeks of the end
of the school year and the purpose of such leave is parental leave, for the serious health
condition of a family member or for the serious health condition of a servicemember, the
eligible school employee may be required to remain on leave until the end of the school year
provided:

s; and
ring the two-week period before the end of the

(1) The leave will last more than t
(2) The employee would return to w
school year.

c.  For the purposes of OFLA leave, when the qualifi
end of the school year and the purpose of such le rental leave, for the serious health
condition of a family member or for the serious h sondition of a servicemember, the
eligible school employee may be required to remain on leave until the end of the school year
provided the length of the leave will last more than five working days.

¢ begins within three weeks of the

fe until the end of the
ployer until the end of the
mve entitlement.

If the district requires an eligible school employee to remain
school year as described above, additional leave required by t
school year shall not count against the eligible school employee

Paid/Unpaid Leave

OFLA does not require the district to pay an eligible employee who is on a qualified I |
Medical Leave Insurance (PMFLI) leave taken via Paid Leave Oregon or an equival
concurrently with OFLA when taken for the same purpose. Subject to any related pro s in any

applicable collective bargaining agreement [an employee may elect to use any available accrued paid leave
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including personal and sick leave, or available accrued vacation leave during the leave period.]{ 4% This
includes when an employee is being paid through PMFLI. The district will notify the eligible employee
th equested leave has been designated as OFLA leave and ask the employee about the use of

ible accrued paid leave.

Eligible employees who request OMFLA leave shall not be required to use any available accrued paid time
off during the OMFLA leave period.

Benefits and nce

When an elig iployee returns to work following a OFLA qualified leave, the employee must be
reinstated to the same position the employee held when the leave commenced, or to an equivalent position
with equivalent benefits, pay and other terms and conditions of employment.

During an OFLA qualifi n eligible employee does not accrue seniority or other benefits that
would have accrued whi ployee was working, unless the terms of a collective bargaining
agreement, other agreement or other district policy provide otherwise.!® The eligible employee is also
subject to layoff to the same extent similarly situated employees not taking OFLA leave are subject unless
the terms of an applicable collective bargaining agreement, other agreement or the district’s policies
provide otherwise.

For the purposes of OFLA, the district will continue to pay the employer portion of the eligible employee’s
group health insurance contribution (if applicable) during the qualified leave period. The eligible employee
is required to pay the employee portion of any such group health insurance contribution as a condition of

continued coverage.

For the purposes of OMFLA, the eligible employ itled to a continuation of benefits.

Fitness-for-Duty Certification

Prior to the reinstatement of an employee following a leave which.was the result of the employee’s own
serious health condition, the district may require the employecs in and present a Fitness-for-Duty
Certification. If the district is going to require a fitness-for-du; tification upon return to work, the
district must notify the employee of such requirement when the cave is designated as OFLA leave. Failure
to provide the certification may result in a delay or denial of reinstatement.

For the purposes of OFLA qualified leave, any out-of-pocket costs associ th obtaining the fitness-

for-duty certification shall be borne by the district.

Application

Under state law, an eligible employee requesting OFLA leave shall provide at least 30 days’ notice prior to
the leave date if the leave is foreseeable. The notice shall be written and include the ipated start date,
duration and reasons for the requested leave. When appropriate, the eligible employe

14 {Coordinate with any language regarding use of accrued leave during PMFLI from GDBDF/GDBDF or any equivalent plan
information.}

15 See also ORS 342.934(4)(d) in reduction force situations.
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reasonable effort to schedule treatment, including intermittent leave and reduced leave, so as not to unduly
disrupt the operation of the district.

Thedistrict may request additional information to determine that the requested leave qualifies as OFLA
leave. The district may designate the employee as provisionally on OFLA leave until sufficient
information is received to properly make a determination. An eligible employee able to give advance
notice of the need to take OFLA leave must follow the district’s known, reasonable and customary
procedures for requesting any kind of leave.

For the purposes of; OFLA an eligible employee is required to provide oral or written notice within 24
hours of commencement of the leave in unanticipated or emergency leave situations. The employee may
designate a family member or friend to notify the district during that period of time. Failure of an
employee to provide the required notice for leave covered by OFLA may result in the district deducting up
to three weeks from the employee’s unused OFLA leave in that one-year leave period. The employee may
be subject to disciplinary [action for not following the district’s notice procedures.

In all cases, proper documentation must be submitted no later than three working days following the
employee’s return to work.

Medical Certification

The district may require an eligible employee to provide medical documentation, when appropriate'®, to
support the stated reason for such leave. The district will provide written notification to an employee of
this requirement within five working days of the employee’s request for leave. If the employee provides
less than 30 days’ notice, the employee is required to.submit such medical certification no later than 15
calendar days after receipt of the district’s notification that medical certification is required.

Any additional certifications, including second and third opinions, will bé in accordance with applicable
law.

Posted Notice

The district will post the Bureau of Labor and Industries Family. Leave notice in each building or worksite
that is accessible to and regularly frequented by employees.'” The district will also post a notice explammg
the provisions of FMLA and providing information concerning the procedures for filing complaints.'®

Record Keeping

The district will maintain all records as required by federal and state laws|including dates leave is taken by
employees, identified separately from other leave; hours/days of leave; copies of general and specific

16 Medical documentation is not allowed in every situation. Review current laws and guidance for more information.

17 hitps://www.oregon.gov/boli/employers/Documents/BOLI_Printable_FamilyMedLv.pdf; electronic posting'is not sufficient to
satisfy this requirement, but may be used to supplement the physical posting.

18 hitps://www.dol.gov/sites/dolgov/files/WHD/legacy/files/fmlaen.pdf; electronic posting is sufficient as long as it is posted
prominently where it can be readily seen by employees and applicants for employees. The poster and the text must be large
enough to be easily read and contain fully legible text.
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notices to employees, including Board policy(ies) and regulations; premium payments of employee health
benefits while on leave and records of any disputes with employees regarding granting of leave.

documentation will be maintained separately from personnel files as confidential medical records.
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OSBA Model Sample Policy

GCBDA/GDBDA

Family Medical Leave *
(Version 2)

policy. The law does not require districts to have a board-adopted policy, but the district is required to
policy and an administrative regulation in place can assist with compliance. This policy is intended for
n 25 and 50 employees. If the district does not have 25 employees, the district should not adopt this

policy.}

When applicable, the district will comply with the provisions of the Family and Medical Leave Act
(FMLA){'}, the Oregon Family Leave Act (OFLA){?}, the Oregon Military Family Leave Act (OMFLA),
Paid Family Medical Le ance (PFMLI) and other applicable provisions of state and federal law,
Board policies and colle aining agreements regarding family medical leave.

In order for an employee to be eligible for the benefits under FMLA, the employee must have been
employed by the district for at least 12 months, have worked at least 1,250 hours during the past 12-month
period and worked at a worksite that employs 50 district employees within 75 miles of the worksite.?

Generally, in order for an employee t
an average of 25 hours or more per week during the 180 calendar days immediately prior to the first day of
the start of the requested leave. For parental leave purposes, an employee becomes eligible upon
completing at least 180 calendar days immediately preceding the date on which the parental leave begins:
there is no minimum average number of hours wotked p

health emergencies.

OMFLA applies to employees who work an average of at least 20 hours per week; there is no minimum
number of days worked when determining an employee’s eligibility for OMFLA.

d $1,000 in subject wages or taxable
fund in the alternate or base years

PMFLI is generally available to district employees who have
income during the alternate or base years®*, contributed to the
and are otherwise eligible.’

Federal and state leave entitlements generally run concurrently.

{! Generally, FMLA applies only to entities with 50 or more employees, however, FM lies to all public elementary and
secondary educational institutions. See 29 CFR 825.600(b). The rule regarding individ yee eligibility does apply: an
employee is only eligible if the employee “is employed at a worksite where 50 or more em;:%‘?e@es are employed by the
employer within 75 miles of that worksite.” See 29 CFR 825.110(a)(3). Consequently, FMLA applies to districts with fewer
than 50 employees, but individual employees will not be eligible to receive benefits.}

PP

{2 OFLA applies to employers with 25 or more employees in Oregon (ORS 659A.153) and OMFLA ap
employers in Oregon. (ORS 659A.090(2)) (Oregon BOLI Leave Laws — 2023 Edition)}

all public-sector

3 While the district is subject to FMLA, the district does not have any eligible employees. Consequentl
language has been omitted from this policy and the accompanying AR.

eligibility

4 The wages are not required to have been earned for work in the district.

5 See OAR 471-070-1010 for additional information.
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The superintendent [or designee] will develop administrative regulations as necessary for the
implementation of the provisions of both federal and state law.

END OF POLICY

Legal Reference(s):

ORS 332.507 / ORS 659A.096 ORS 659B.010

ORS 659A.090 ! ORS 659A.099 OAR 839-009-0200 - 0320
ORS 659A.093 ORS 659A.150 - 659A.186

Americans with Disabilities Act, 42 U.S.C. §§ 12101-12213; 29 C.F.R. Part 1630 (2017); 28 C.F.R. Part 35 (2017).

Family and Medical Leave Act, 29,U.S.C. §§ 2601-2654; 5 U.S.C. §§ 6381-6387 (2012); Family and Medical Leave Act, 29
C.F.R. Part 825 (2017).

Americans with Disabilities Act, 42 U. S C.§§12101-12133 (2018) 29 C.F.R. Part 1630 (2019); 28 C.F.R. Part 35 (2019).
Escriba v. Foster Poultry Farms, Ine: 743 F.3d 1236 (9™ Cir. 2014).

Senate Bill 999 (2023).
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OSBA Model Sample Policy

Code: . JGE
Adopted: 02/21/2024

Expulsion**

{Required policy. ORS 339.250(2) and OAR 581-021-0070 require policies on expulsion.}
A principal, after reviewing available information, may recommend to the superintendent that a student be
expelled. Expulsion of a student shall not extend beyond one calendar year.

A student may only be expelled for the following circumstances:

1.  When a student’s conduct poses a threat to the health or safety of students or employees;

2. When other strategies to change the student’s conductbehavier have been ineffective, except that
expulsion may not be used to address truancy; or

3. When required by law.

The use of expulsion for discipline of a student in fifth grade or lower is limited to:

1.  Nonaccidental conduct causing serious physical harm to a student or employee;

2. When a school administrator determines, based on the administrator’s observations or upon a report
from an employee, the student’s conduct poses a direct threat to the health or safety of students or
employees; or

3. When the expulsion is required by law.

The age of the student and the past pattern of behavior will be considered prior to imposing the expulsion.

No student may be expelled without a hearing unless the student’s parents, or the student if 18 years of
age, waive the right to a hearing, either in writing or by failure to appear at a scheduled hearing. By

{Choose one of the following two options.} The Board delegates the authority to decide on an expulsion to
the superintendent.{'} The superintendent may designate another person to handle the potential expulsion,
and the superintendent, a designee or another individual may act as the hearings officer. The district may
contract with an individual who is not employed by the district to serve as the hearings officer. The
hearings officer will not be associated with the initial actions of the building administrators. The hearings
officer will conduct the hearing and make a final decision regarding the expulsion. A decision of the
hearings officer may be appealed by the parent or the student if age 18 or over to the Board for review.

{! The Board can retain authority for all expulsions. If the Board chooses not to delegate this authority, any recommendations
for expulsion from administration would come to the Board for resolution. The Board would have to meet and determine next
steps for all expulsions.}
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If the decision of the hearings officer is appealed to the Board for review, the findings as to the facts and
the hearings officer’s decision will be submitted to the Board, and will be available in identical form to the
Board, the student and the student’s parents at the same time. At a future meeting, the Board will review
the hearings officer’s decision and will affirm, modify or reverse the decision.

When a recommendation for an expulsion is made and aa-expulsion hearing is not waived, the following
procedure is required:

1.  Notice will be given to the student and the parent by personal service® or by certified mail* at least
[five] days prior to the scheduled hearing. Notice shall include:

a. The spemﬁc charge or charges and the spec1ﬁc facts that support the charge or charges

eb. A recommendationforexpulsionstatement of intent to consider the charges as reason for
expulsion;

d-c. The student’s right to a hearing;

e-d. When and where the hearing will take place; and

£e. The student may be represented by counsel or other personstight-te-representation.

4. Ifla-ease the parent or student has-difficulty-understandingdoes not understand the English language
or-has-other serious-communieation-disabilities, the district will provide an interpreter during the

2 Evidence may include the relevant past history and student education records.
3 The person serving the notice shall file a return of service. (OAR 581-021-0070)

4 When “certified mail is given to a parent of a suspended student, the notice shall be placed in the mail at least five days before
the date of the hearing.” (OAR 581-021-0070)
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hearing-translater. All communications will be in a manner that is understandable to the parents and
student;

5.3. The student shall be permitted to have representation present at the hearing to advise and to present
arguments. The representation may be an attorney,-and/er parent or other person. The district’s
attorney may be present;

6-4. The student shall be afforded the right to present their version of the events underlying the expulsion
recommendation and to introduce evidence by testimony, writings or other exhibits;

7.5. The student shall be permitted to be present and to hear the evidence presented by the district;

8-6. The hearings officer or the student may record the hearing;

9.7. Strict rules of evidence shall not apply to the proceedings. However, this shall not limit the hearings
officer’s control of the hearing;

12.8. A Board-conducted hearing or a Board review of the hearings officer’s decision will be conducted in
executive session unless the student or the student’s parent requests a public hearing. If an executive
session is held by the Board or a private hearing held by the hearings officer, the following will not

be made public:

a. The name of the minor student;

b.  The issues involved, including a student’s confidential records;

C. The discussion;

d.  The vote of Board members, which may be taken in executive session when considering an

expulsion.

Prior to expulsion

w%h—eem&selmg—te—&s&tdeia{—&&bjeeﬁee*pﬂ%ﬁeﬂ—for reasons other than a weaponsqael—tey v1olat1on the
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district must notify the student and parents of alternative programs of instruction or instruction combined

with counsehng and document this not1ﬁcat10n ;he&smet—mﬁs{—éeeumem—te—the—pafeﬂ{—eﬁhe-sméem

END OF POLICY

Legal Reference(s):

ORS 192.660 ORS 339.115 OAR 581-021-0050 - 021-0075

ORS 332.061 ORS 339.240

ORS 336.615 - 336.665 ORS 339.250 House Bl 25142649
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OSBA Model Sample Policy

Code:

JFCF-AR

Revised/Reviewed: 02/21/2024

[Hazing, |Harassment, Intimidation, Bullying, [Menacing, |Cyberbullying, or

Teen Dating Violence Reporting Procedures — Student

{Required AR. ORS 339.256(2)(g) requires districts to have procedures outlining the response to reports
of harassment, intimidation or bullying or an act of cyberbullying.}

The employee position title(s) has responsibility for investigations concerning acts of hazing, harassment,
intimidation or bullying, menacing, acts of cyberbullying, and incidents of teen dating violence. The
investigator(s) shall be a neutral party having had no involvement in the report presented.

All reports will be investigated in accordance with the following procedures:

Step 1

Step 2

Step 3

[Step 4

Any reports or information on acts of hazing, harassment, intimidation or bullying, menacing,
acts of cyberbullying, or incidents of teen dating violence (e.g., complaints, rumors) shall be
presented to the employee position title. Reports against the principal shall be filed with the
superintendent. Reports against the superintendent shall be filed with the Board chair. All such
information will be reduced to writing and will include the specific nature of the offense and
corresponding dates.

The employee position title receiving the report shall promptly investigate. Parents will be
notified of the nature of any report involving their student. The employee position title will
arrange such meetings as may be necessary with all concerned parties within [five] working
days after receipt of the information or report. The parties will have an opportunity to submit
evidence and a list of witnesses. All findings related to the report will be reduced to writing.
The employee position title conducting the investigation shall notify the person making the
report within 10 working days of receipt of the information or report, and parents as
appropriate, in writing when the investigation is concluded and a decision regarding
disciplinary action, as warranted, is determined.

A copy of the notification letter or the date and details of notification to the person making the
report, together with any other documentation related to the incident, including disciplinary
action taken or recommended, shall be forwarded to the superintendent.

If the person making the report is not satisfied with the decision at Step 2, they may submit a
written appeal to the superintendent or designee. Such appeal must be filed within [10] working
days after receipt of the Step 2 decision. The superintendent or designee will arrange such
meetings with the person making the report and other affected parties as deemed necessary to
discuss the appeal. The superintendent or designee shall provide a written decision to the
appeal within 10 working days.

If the person making the report is not satisfied with the decision at Step 3, a written appeal may
be filed with the Board. Such appeal must be filed within 10 working days after receipt of the
Step 3 decision. The Board shall, within 20 working days, conduct a hearing at which time the
person making the report shall be given an opportunity to present the report. The Board shall
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provide a written decision to the person making the report within 330 working days felewing
completionof the hearingof receipt of the appeal by the Board.

Reports against the superintendent should be referred to the Board chair on behalf of the Board. The Board
chair shall present the report to the Board. If the Board decides an investigation is warranted, the Board
may refer the investigation to a third party. When the investigation is complete, the results will be
presented to the Board. After receiving the results of the investigation, the Board shall decide; within{26}
days;-in open session what action, if any, is warranted. A final decision will be made within [30] days of
receipt of the report.

Reports against the Board as a whole or against an individual Board member should be made to the Board
chair on behalf of the Board. The Board chair shall present the report to the Board. If the Board decides an
investigation is warranted, the Board may refer the investigation to a third party. When the investigation is
complete, the results will be presented to the Board. After receiving the results of the investigation, the
Board shall decide;-within{20}-days; in open session what action, if any, is warranted. A final decision
will be made within [30] days of receipt of the report.

Reports against the Board chair may be made directly to the district counsel Board vice chair on behalf of
the Board. The [district counsel] [Board vice chair] shall present the report to the Board. If the Board
decides an investigation is warranted, the Board may refer the investigation to a third party. When the
investigation is complete, the results will be presented to the Board. After receiving the results of the
investigation, the Board shall decide;within{26}-days; in open session what action, if any, is warranted. A
final decision will be made within 30 days of receipt of the report.

Timelines may be extended upon written agreement between both parties. This also applies to reports filed
against the superintendent or any Board member.

Direct complaints of discriminatory harassment related to educational programs and services may be made
to the Regional Civil Rights Director, U.S. Department of Education, Office for Civil Rights, Region X,
915 Second Ave., Room 3310, Seattle, WA 98174-1099.

Documentation related to the incident may be maintained as a part of the student’s education records.
Additionally, a copy of all reported acts of hazing, harassment, intimidation or bullying, menacing, or
cyberbullying, or incidents of teen dating violence and documentation will be maintained as a confidential
file in the district office.
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